
 
 

 
 
 
 

NEEDHAM PLANNING BOARD 
Tuesday, March 2, 2021 

7:15 p.m. 
 

Virtual Meeting using Zoom 
Meeting ID: 826-5899-3198 

(Instructions for accessing below) 
  

 
 
 

1. De Minimus Change: Major Project Site Plan Special Permit No. 2009-06: Needham Farmer’s Market, Inc., 28 
Perrault Road, Apt. #1, Needham, MA 02494 and Town of Needham, 1471 Highland Avenue, Needham, MA, 
Petitioners. (Property located at 1471 Highland Avenue, Needham, Massachusetts). 
 

2. Public Hearing: 
 
7:30 p.m. 390 Grove Street Definitive Subdivision: Elisabeth Schmidt-Scheuber, 390 Grove Street, 

Needham, MA, Petitioner, (Property located at 390 Grove Street, Needham, MA). Please note 
this is a re-noticed hearing that began on February 4, 2020 and is continued from the July 21, 
2020, August 11, 2020, September 8, 2020, November 4, 2020, December 15, 2020, January 
19, 2021 and February 2, 2021 Planning Board meetings. 

 
3. Decision: Amendment to Major Project Site Plan Special Permit No. 1991-3: North Hill Needham, Inc. 

(formerly known as Living Care Villages of Massachusetts, Inc.), 865 Central Avenue, Needham, MA 02492, 
Petitioner (Property located at 865 Central Avenue, Needham, MA 02492). Regarding: proposal to construct 75 
new parking spaces along a portion of the existing fire lane, widen the fire lane. 
 

4. Discussion of proposed dental use in the Center Business District at 32 Chestnut Street.  
 

5. Highway Commercial 1 Rezoning and Planning Study: Project Update. 
 

6. Minutes. 
 

7. Correspondence. 
 

8. Report from Planning Director and Board members. 
 
 (Items for which a specific time has not been assigned may be taken out of order.)  

 To view and participate in this virtual meeting on your phone, download the “Zoom Cloud 
Meetings” app in any app store or at www.zoom.us. At the above date and time, click on “Join 
a Meeting” and enter the following Meeting ID: 826-5899-3198 

 
 To view and participate in this virtual meeting on your computer, at the above date and time, 

go to www.zoom.us click “Join a Meeting” and enter the following ID: 826-5899-3198 
 

http://www.zoom.us/
http://www.zoom.us/
http://www.zoom.us/
http://www.zoom.us/
http://www.zoom.us/
http://www.zoom.us/


























From: Tara Gurge
To: Alexandra Clee
Cc: Lee Newman
Subject: RE: request for comment: Needham Farmers Market - 2021 Special Permit and License Agreement
Date: Friday, February 26, 2021 2:10:58 PM
Attachments: image002.png

image003.png

Alex –
 
We actually just covered this topic RE: the Farmers Market at our February Board of Health meeting,
held on February 12, 2021.  Here were the BOH’s comments, which were taken directly from the
minutes. See below –
 
‘Discussion ensued on whether music should be required, and it was the opinion of the Board that
a decision on live music will be made closer to the date of commencement and an assessment of
COVID-19 precautions.’
 
Please let me know if you need any additional information from us on that.

Thanks,

TARA E. GURGE, R.S., C.E.H.T., M.S.
ASSISTANT PUBLIC HEALTH DIRECTOR
Needham Public Health Division
Health and Human Services Department
178 Rosemary Street
Needham, MA  02494
Ph- (781) 455-7940; Ext. 211/Fax- (781) 455-7922
Mobile- (781) 883-0127
Email - tgurge@needhamma.gov
Web- www.needhamma.gov/health

P please consider the environment before printing this email
STATEMENT OF CONFIDENTIALITY

This e-mail, including any attached files, may contain confidential and privileged information for the sole use of the intended
recipient(s).  Any review, use, distribution or disclosure by others is strictly prohibited.  If you are not the intended recipient
(or authorized to receive information for the recipient), please contact the sender by reply e-mail and delete all copies of this

message.  Thank you.

Follow Needham Public Health on Twitter!
 
 

From: Alexandra Clee <aclee@needhamma.gov> 
Sent: Friday, February 26, 2021 12:01 PM
To: Tara Gurge <TGurge@needhamma.gov>; Anthony DelGaizo <ADelgaizo@needhamma.gov>;
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https://twitter.com/Needham_Health










Thomas Ryder <tryder@needhamma.gov>; John Schlittler <JSchlittler@needhamma.gov>; Dennis
Condon <DCondon@needhamma.gov>
Cc: Lee Newman <LNewman@needhamma.gov>; Elisa Litchman <elitchman@needhamma.gov>
Subject: request for comment: Needham Farmers Market - 2021 Special Permit and License
Agreement
 
Dear all,
 
Please review the attached application to allow for the Farmer’s Market to be held on the Town
Common again for the season. Please provide any comments by Tuesday March 2, 2021. Apologies
for the quick turnaround.
 
Thanks, allex.
 
 
 
Alexandra Clee
Assistant Town Planner
Needham, MA
www.needhamma.gov
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From: John Schlittler
To: Alexandra Clee
Subject: RE: request for comment: Needham Farmers Market - 2021 Special Permit and License Agreement
Date: Tuesday, March 2, 2021 2:53:45 PM

Police has no issue with this
 

From: Alexandra Clee <aclee@needhamma.gov> 
Sent: Tuesday, March 2, 2021 12:29 PM
To: Anthony DelGaizo <ADelgaizo@needhamma.gov>; Thomas Ryder <tryder@needhamma.gov>;
John Schlittler <JSchlittler@needhamma.gov>; Dennis Condon <DCondon@needhamma.gov>; Tara
Gurge <TGurge@needhamma.gov>
Cc: Lee Newman <LNewman@needhamma.gov>; Elisa Litchman <elitchman@needhamma.gov>
Subject: Re: request for comment: Needham Farmers Market - 2021 Special Permit and License
Agreement
 
This is a reminder that the Planning Board will be reviewing the Minor Modification
application tonight for the Farmers Market. If you wish to comment, please send comments
today. 
 
(I have received Health Dept comments). 
 
Thanks, alex. 
 
 
 
_________
Alexandra Clee
Assistant Town Planner
Town of Needham
500 Dedham Avenue
Needham, MA 02492
781-455-7550 Ext 271
Needhamma.gov
 
 

From: Alexandra Clee
Sent: Friday, February 26, 2021 12:01 PM
To: Tara Gurge <TGurge@needhamma.gov>; Anthony DelGaizo <ADelgaizo@needhamma.gov>;
Thomas Ryder <tryder@needhamma.gov>; John Schlittler <JSchlittler@needhamma.gov>; Dennis
Condon <DCondon@needhamma.gov>
Cc: Lee Newman <LNewman@needhamma.gov>; Elisa Litchman <elitchman@needhamma.gov>
Subject: request for comment: Needham Farmers Market - 2021 Special Permit and License
Agreement
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Dear all,
 
Please review the attached application to allow for the Farmer’s Market to be held on the Town
Common again for the season. Please provide any comments by Tuesday March 2, 2021. Apologies
for the quick turnaround.
 
Thanks, allex.
 
 
 
Alexandra Clee
Assistant Town Planner
Needham, MA
www.needhamma.gov
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MAJOR PROJECT SITE PLAN REVIEW SPECIAL PERMIT 
AMENDMENT TO DECISION 

Application No. 2009-06 
 

Needham Farmers Market, Inc.  
Town of Needham 

March 2, 2021 
(Original Decision dated November 17, 2009, amended March 2, 2010, November 16, 2010,  

November 16, 2010, June 21, 2011, May 1, 2012, April 25, 2017, May 1, 2018 and May 20, 2020) 
 

(Filed during the Municipal Relief Legislation, Chapter 53 of the Acts of 2020) 
 
DECISION of the Planning Board (hereinafter referred to as the Board) on the petition of Needham Farmers 
Market, Inc., 28 Perrault Road, Apt. #1, Needham, MA 02494 and Town of Needham, 1471 Highland 
Avenue, Needham, MA, (hereinafter referred to as the Petitioner) for property located at 1471 Highland 
Avenue, Needham, Massachusetts.  Said property is shown on Assessors Plan No. 51 as Parcel 1 containing 
59,221, square feet in the Center Business District. 
 
This Decision is in response to an application submitted to the Board on February 25, 2021, by the 
Petitioner. The requested Major Project Site Plan Review Special Permit Amendment would, if granted, 
permit a change to the Special Permit to allow: (1) the continued use of a small portion of the Town 
Common beside the central walkway leading to Garrity's Way, as shown on the diagram submitted with the 
application from the prior amendment (dated May 20, 2020) and referenced as Exhibit 4 herein and the 
continuation of prior conditions except as amended herein; (2) allowance of two artists and live music, 
consistent with any and all regulations regarding Covid as determined by the Board of Health; and (3) 
renewal of Special Permit No. 2009-06 by the Board from June 13, 2021 through November 21, 2021 as 
amended herein. 
   
The changes requested are deemed minor in nature and extent and do not require a public notice or a public 
hearing. Testimony and documentary evidence were presented to the Board on March 2, 2021 via remote 
meeting using Zoom ID 826-5899-3198. Board members Jeanne S. McKnight, Paul S. Alpert, Martin 
Jacobs, Adam Block and Ted Owens were present throughout the proceedings. Testimony and documentary 
evidence were presented, and the Board took action on the matter. 
 

EVIDENCE 
 
Submitted for the Board’s review are the following exhibits: 
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Exhibit 1 Application for Amendment to Major Project Site Plan Special Permit 2009-06, dated February 
25, 2021. 

 
Exhibit 2 Letter from Jeffrey Friedman, President, Needham Farmers Market, Inc., to the Needham 

Planning Board, dated February 12, 2021.  
 

Exhibit 3 Letter from Jeffrey Friedman, President, Needham Farmers Market, Inc., to Sandy Cincotta, 
Town Managers Office, dated February 12, 2021.  

 
Exhibit 4 Plan showing depiction of location of vendors on Garrity’s Way, titled “Needham Farmers 

Market, 2020, Configuration shown based on Current Requirements” May 12, 2020, with 
proposed actions/steps to meet Health Dept. standards.  

 
Exhibit 5 Order of the Commissioner of Public Health for Farmers Markets, Farm Stands and CSAs, 

dated September 8, 2020. 
 
Exhibit 6 Massachusetts Department of Agricultural Resources Bulletin: 2020-05, “Farmers Markets, 

Farm Stands, & CSAs Guidance Memo #5, Considerations for Fruits and Vegetable Growers 
Related for Coronavirus and COVID-19.” 

 
Exhibit 7  License Agreement between the Needham Farmers Market Inc., a not for profit corporation, 

with its principal place of business at 28 Perrault Rd, Apt. 1, Needham, MA 02494, (Licensee), 
and the Town of Needham, Massachusetts, a municipal corporation with its usual place of 
business at 1471 Highland Ave., Needham, MA 02492 (Licensor), dated February 24, 2021. 

 
Exhibit 8 Interdepartmental Communications (IDC) to the Board from John Schlittler,  Chief of Police, 

Needham Police Department, dated February xx, 2021; Thomas Ryder, Assistant Town 
Engineer, dated February xx, 2021; IDC to the Board from Dennis Condon, Chief of 
Department, Needham Fire Department, dated February xx, 2021; and IDC to the Board from 
Tara E. Gurge, Assistant Public Health Director, dated February 26, 2021. 

 
FINDINGS AND CONCLUSIONS 

 
The findings and conclusions made in Major Project Site Plan Special Permit No. 2009-06, dated November 
17, 2009, amended March 2, 2010, November 16, 2010, November 16, 2010, June 21, 2011, May 1, 2012, 
April 25, 2017, May 1, 2018 and May 20, 2020 were ratified and confirmed except as follows: 
 
1. The Board hereby approves the proposed changes: 1) the continued use of a small portion of Town 

Common beside the central walkway leading to Garrity's Way, as shown on the diagram submitted 
with the application from the prior amendment (dated May 20, 2020) and referenced as Exhibit 4 
herein and the continuation of prior conditions except as amended herein; (2) allowance of two 
artists and live music, consistent with any and all regulations regarding Covid as determined by the 
Board of Health; and (3) renewal of Special Permit No. 2009-06 by the Board from June 13, 2021 
through November 21, 2021. 

  
2. The Board hereby approves the renewal of Special Permit No. 2009-06 from June 13, 2021 through 

November 21, 2021.  The Board is in receipt of an executed License Agreement dated February 24, 
2021 between the Town and Needham Farmers Market (Exhibit 7) permitting such use as 
authorized herein during the noted time period.  
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3. The Needham Farmers Market shall work with the Parks and Forestry Department to ensure the 
protection of the grass in the Town Common. Currently, the Town Common is expected to be 
renovated in 2022. Therefore, the Petitioner is only requesting the use of the Common for the season 
of 2021. Future use will require future consideration.    

 
4. Farmers Markets are considered to be Essential Services, under the Governor’s order during Covid-

19 Emergency that all non-essential businesses be closed. The Needham Farmers Market commits 
to taking all precautions as prescribed by law in effect. Specifically, the Needham Farmers Market 
and its Managers commit to following the legal recommendations of the Order of the Commissioner 
of Public Health for Farmers Markets (Exhibit 5) and the recommendations of the MDAR Bulletin 
(Exhibit 6), both as implemented by the Needham Health Department, and to further supervise all 
vendors and artists in following the recommendations of that Order and Bulletin. 

 
5.  Live music and two artists are permitted at the Farmers Market, as long as any rules and regulations 

of Governor Baker and the Needham Board of Health allow it. Needham Farmers Market will 
comply with all local and state requirements.  

 
6. The proposed changes are deemed minor in nature and do not require public notice of a hearing. 
 

PLAN MODIFICATIONS 
 
Prior to the issuance of a building permit or the start of any construction pertaining to this Decision, the 
Petitioner shall cause the Plan to be revised to show the following additional, corrected, or modified 
information. The Building Inspector shall not issue any building permit for the work proposed in this 
Decision nor shall he permit any construction activity pertaining to this Decision to begin on the site until 
and unless he finds that the Plan is revised to include the following additional corrected, or modified 
information. Except where otherwise provided, all such information shall be subject to the approval of the 
Building Inspector. Where approvals are required from persons other than the Building Inspector, the 
Petitioner shall be responsible for providing a written copy of such approvals to the Building Inspector 
before the Inspector shall issue any building permit or permit for any construction on the site. The Petitioner 
shall submit four copies of the final Plans as approved for construction by the Building Inspector to the 
Board prior to the issuance of a Building Permit. 
 
1. No Plan Modifications. 
 

DECISION 
 
N0W THEREFORE, the Board voted 5-0 that:  

 
1. The proposed changes are deemed minor in nature and do not require a public notice or public 

hearing. No 20-day appeal period from this Amendment of Decision is required. 
 
2. The requested modifications are granted. 
 
3. The Board hereby approves the renewal of Special Permit No. 2009-06 from June 13, 2021 through 

November 21, 2021. 
 
4.  The Needham Farmers Market shall work with the Parks and Forestry Department to ensure the 

protection of the grass in the Town Common. Only use of the Common for the season of 2021 is 
herein authorized.  Future use will require future consideration.    
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5. The Needham Farmers Market shall take all precautions as prescribed by law in effect. Specifically, 
the Needham Farmers Market and its Managers shall follow the legal recommendations of the 
Order of the Commissioner of Public Health for Farmers Markets (Exhibit 5) and the 
recommendations of the MDAR Bulletin (Exhibit 6), both as implemented by the Needham Health 
Department, and shall further supervise all vendors and artists in following the recommendations 
of said Order and Bulletin. 

 
6. Live music and two artists are permitted at the Farmers Market, as long as any rules and regulations 

of Governor Baker and the Needham Board of Health allow it. The Needham Farmers Market shall 
comply with all local and state requirements. 
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Witness our hands this 2nd day of March, 2021. 
 
NEEDHAM PLANNING BOARD 
 
____________________________________   
Jeanne S. McKnight, Chairperson     
 
____________________________________    
Paul S. Alpert 
       
___________________________________ 
Ted Owens 
 
___________________________________ 
Martin Jacobs  
 
___________________________________ 
Adam Block 
 
 
Copy sent to: 
 Petitioner – Certified Mail # 
 Town Clerk 
 Building Inspector 
 Director, PWD 
 Board of Health 
 Conservation Commission 
 Design Review Board 
 Select Board 
 Engineering 
 Fire Department 
 Police Department 
 Jeffrey M. Friedman 
 Parties In Interest 













 

 

 
February 18, 2021 GARY P. LILIENTHAL  

DIRECT  DIAL:  (617) 790-3360  

E-MAIL:  GLILIENTHAL@BG-LLP.COM
   

 
Via Email:  aclee@needhamma.gov;  
LNewman@needhamma.gov and First Class Mail 
 
Needham Planning Board  
Ms. Alexandra Clee, Assistant Town Planner 
Ms. Lee Newman, Director of Planning and 
Community Development 
Town of Needham  
Planning and Community Development Department 
500 Dedham Avenue 
Public Services Administration Building, Suite 118 
Needham, MA 02492 

Via Email: cheep@miyares-harrington.com 
and First Class Mail  
 
Christopher H. Heep, Esq. 
Miyares and Harrington LLP 
40 Grove Street, Suite 190 
Wellesley, MA  02482 

 
Re: Application (the “Application”) to the Needham Planning Board (the “Board”) by 

Elisabeth Schmidt-Scheuber (the “Applicant”) to subdivide land into a two-lot 
subdivision at 390 Grove Street, Needham, Massachusetts (the “Property”) 

 
Dear Members of the Board and Attorney Heep: 
 
Bernkopf Goodman LLP submits this letter to you (as Needham town counsel) on behalf of its 
clients, James Curley of 380 Grove Street, Robert Badavas of 402 Grove Street and Domenic 
Colasacco of 426 Grove Street (together, “Abutters”).  This letter shall serve as a supplement to 
Abutters’ formal opposition previously submitted to the Board to Elizabeth Schmidt-Scheuber’s 
(the “Applicant”) Definitive Subdivision Application (the “Application”) in connection with the 
proposed two-lot subdivision (“Proposed Subdivision”) located at 390 Grove Street, Needham, 
Massachusetts (the “Property”).  In particular, this letter will address whether the Applicant has 
submitted a “by-right” plan and, consequently, whether the Board has the discretion to approve 
the Proposed Subdivision (with or without waivers).  As discussed below, the answer is no.  The 
Proposed Subdivision and in particular Lot 1 – a “corner lot” as defined in the Bylaws – lacks 
adequate lot width and, therefore, the Proposed Subdivision would violate the Bylaws if 
approved by the Board.  Under the circumstances, the Board lacks discretion to approve the 
Proposed Subdivision, and the Proposed Subdivision should be rejected on these grounds alone.   
 

mailto:GLILIENTHAL@BG-LLP.COM
mailto:GLILIENTHAL@BG-LLP.COM
mailto:aclee@needhamma.gov
mailto:LNewman@needhamma.gov
mailto:cheep@miyares-harrington.com
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I. Summary 
 
The Application, as submitted, should be disapproved as the Proposed Subdivision violates the 
“Zoning By-Law of Town of Needham” (the “Bylaws”), G.L. c. 41 (the “Subdivision Control 
Law”) and the Town of Needham “Subdivision Regulations and Procedural Rules of the 
Planning Board” (the “Rules and Regulations”).  Specifically, the Proposed Subdivision lacks 
adequate lot width in violation of Sections 4.2.3 and 4.1.5 of the Bylaws.  
 
The Applicant’s attorney has admitted on the record that a “by right” plan must be presented as a 
condition precedent to approval of the Proposed Subdivision and waivers requested thereon. 
However, the Application has been pending for more than one year and the Applicant has to date 
failed to present a “by right” plan because of inadequate lot width.  Approving the Proposed 
Subdivision under these circumstances would violate the Subdivision Control Law and should be 
rejected as a matter of law.   
 
Approving the Proposed Subdivision in this instance would also set a dangerous precedent 
whereby any applicant could sidestep the Bylaws, Rules and Regulations and Subdivision 
Control Law solely to enhance his or her property value to the detriment of abutters and the 
public.  Indeed, such a precedent could encourage more two-lot subdivisions on narrow lots in 
well-established and mature neighborhoods in Needham and could threaten the bucolic character 
of one of Needham’s most important and historic neighborhoods.  No such written precedent has 
been set in any decision by the Board to date.  
 

II. Background 
 

The Applicant seeks to subdivide the Property – a narrow lot upon which a single-family 
residence sits in a well-established residential neighborhood on Grove Street– into two buildable 
lots with two single family residences, and to construct a non-compliant private way off Grove 
Street ending at a turnaround.  As detailed below, however, the Applicant has failed, despite 
eight different revisions to the Plan Set, to present a real and complete “by right” plan for the 
Proposed Subdivision demonstrating, as required by the Planning Board’s procedure, that the 
Proposed Subdivision could be developed consistent with the law without the requested waivers.   
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III. Legal Framework 
 

At the last hearing on this matter, Chair McKnight stated that she was uncertain about whether 
the Board was obligated to assess the lot width and area requirements of a particular lot as part of 
the Board’s review under the Subdivision Control Law.  Compliance with the Bylaws and Rules 
and Regulations is paramount to any municipal authority’s review of a subdivision.  In fact, a 
primary purpose of the Subdivision Control Law is to ensure that proposed lots meet the 
applicable zoning regulations.  Dupuy v. Ehnstrom, 2009 WL 1244417, 5 (Mass. Land Ct. 2009) 
(“The purpose of the subdivision process is to determine whether the proposed lots meet the 
requirements of zoning such that the definitive plan qualifies for endorsement”).  This purpose is 
evident in the plain language of Section 81M, which provides: “The powers of a planning 
board ... under the subdivision control law, shall be exercised with due regard ... for insuring 
compliance with the applicable zoning ordinances or by-laws...”  The Massachusetts Supreme 
Judicial Court further emphasized this purpose in Doliner v. Planning Board of Millis, 343 Mass 
1, 6 (1961), by concluding that: “... the planning board seems to be expected under § 81M to 
require compliance with any applicable zoning by-law as well as with any rules and regulations 
of its own.” 
 
Section 81Q of the Subdivision Control Law also authorizes municipal authorities to condition 
subdivision approval on the “size, shape, width, frontage or use of lots within a subdivision…”  
Consistent with the dictates of the Subdivision Control Law, Section 3.4.2 of the Rules and 
Regulations requires compliance as a condition precedent to subdivision approval: 
 

No subdivision shall be approved, unless it complies with these Rules and 
Regulations and with applicable provisions of the Zoning and other Town By-
Laws and regulations and of the General Laws of the Commonwealth of 
Massachusetts…  Proposed subdivisions shall conform, so far as conditions 
permit, to overall development plans adopted by the Planning Board, if any, and 
shall adhere to the principles of correct land use, sound planning and good 
engineering.  

 
Further, it is noteworthy that the Subdivision Control Law states that the subdivision process is 
designed to create “lots.”  Specifically, Section 81L of the Subdivision Control Law defines 
“lots” as parcels of land upon which buildings can be placed.  Therefore, the Board’s review 
process includes ensuring that each lot identified on a plan has the area, frontage and width to 
comply with the Bylaws and Rules and Regulations.   

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST41S81M&originatingDoc=Ib51401a2303811daaea49302b5f61a35&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961116791&pubNum=521&originatingDoc=Ib51401a2303811daaea49302b5f61a35&refType=RP&fi=co_pp_sp_521_6&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_521_6
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961116791&pubNum=521&originatingDoc=Ib51401a2303811daaea49302b5f61a35&refType=RP&fi=co_pp_sp_521_6&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_521_6
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST41S81M&originatingDoc=Ib51401a2303811daaea49302b5f61a35&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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Consequently, where, as here, a proposed subdivision fails to meet the Bylaws or Rules and 
Regulations, it must be disapproved.  See Arrigo v. Planning Bd. of Franklin, 12 Mass. App. Ct. 
802, 806 (1981) (analyzing subdivision in the context of whether town “had a rule or regulation 
requiring compliance with the frontage requirement of the zoning by-law and no other violation 
of the board's rules and regulations has been suggested”). 
 

IV. Rules of Interpretation 
 

The Proposed Subdivision is governed by Section 81M of the Subdivision Control Law and 
Section 3.4.2 of the Rules and Regulations.  With respect to “corner lots,” Section 4.1.5 of the 
Bylaws requires lot width of 120 feet which must be measured from both frontage lines.  It is 
undisputed that Lot 1 – if it falls within the definition of a “corner lot” – fails to meet lot width 
requirements when measured from the Grove Street frontage.  
 
Applicant’s attorney contends that the existence of parcel B – a non-buildable lot that serves no 
purpose other than to evade the requirements of the Bylaws – serves as a “buffer” from Grove 
Street and alters the character Lot 1 so that it no longer fits within the definition of “corner lot.”  
Applicant admits that the sole reason Applicant created parcel B was to evade the Bylaws’ lot 
width requirements.   
 
The Bylaws define a “corner lot” as a “lot at the point of intersection of, and abutting on, two or 
more intersecting streets…”  Thus, the critical question is what constitutes a lot “abutting on” 
two or more intersecting streets?  The answer is that a lot “abuts on” a street when there is no 
intervening land which may be put to private use.  Parcel B cannot and, indeed, was not intended 
to be put to private use.  Therefore, Lot 1 is a “corner lot” because, except for Applicant’s 
deliberate acts of evasion in creating parcel B for no private use, it “abuts on” Grove Street and 
the Subdivision’s proposed private way.  
 
The conclusion that Lot 1 is a “corner lot” regardless of the existence of parcel B as a fictional 
buffer to Grove Street is supported in full by “ordinary principles of statutory construction.”  
See Framingham Clinic, Inc. v. Zoning Bd. of Appeals of Framingham, 382 Mass. 283, 290 
(1981).  The classic statement of rules of interpretation is, as follows: 
 

The general and familiar rule is that a statute must be interpreted according to the 
intent of the Legislature ascertained from all its words construed by the ordinary 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981102241&pubNum=0000521&originatingDoc=If7ccbd3f249311e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_521_290&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_521_290
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981102241&pubNum=0000521&originatingDoc=If7ccbd3f249311e4b86bd602cb8781fa&refType=RP&fi=co_pp_sp_521_290&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_521_290
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and approved usage of the language, considered in connection with the cause of 
its enactment, the mischief or imperfection to be remedied and the main object to 
be accomplished, to the end that the purpose of the framers may be effectuated. 

 
Hanlon v. Hanlon, 286 Mass. 444, 447 (1932).  The duty to ascertain the intent of the legislative 
body is so central to the principles of statutory construction that a court is required to disregard 
the plain and unambiguous meaning of words used in a statute when a literal interpretation of the 
words would defeat the intention of the legislature, see Holbrook v. Holbrook, 18 Mass. (1 Pick.) 
246, 250 (1822), render other provisions of the statute meaningless, Fleming v. Contributory 
Retirement Appeal Board, 431 Mass. 374 (2000), or produce absurd results.  See Attorney 
General v. School Committee of Essex, 387 Mass. 326, 336-337 (1982); see also Lehan v. North 
Main Street Garage, 312 Mass. 547, 550 (1942) (“If a liberal, even if not literally exact 
interpretation, of certain words is necessary to accomplish the purpose indicated by the words as 
a whole, such interpretation is to be adopted rather than one which will defeat that purpose”). 
 

V. Lot 1 ‘Abuts On’ Grove Street 
 
To the extent that the Applicant contends that the existence of parcel B alters Lot 1’s character as 
a corner lot, that contention is wrong.  Parcel B is a 8,618 square foot strip of land between 
Grove Street and Lot 1, but it provides nothing more than a fictional buffer from Grove Street.  
Parcel B is no different than a sidewalk in this regard and, notwithstanding the Applicant’s 
gerrymandering efforts, has no impact on Lot 1’s characterization as a corner lot.  Rather, the 
facts are clear that the creation of parcel B serves no purpose which cannot be accomplished 
without needing or creating parcel B.  Indeed, parcel B is designed solely to create a fictitious 
buffer between Lot 1 and Grove Street.   
 
As stated above, the Bylaws define a “corner lot” as a “lot at the point of intersection of, and 
abutting on, two or more intersecting streets…”  However, “abutting on” is not defined in the 
Bylaws.  In the absence of an express statutory definition, the meaning of the word becomes a 
question of law, and ordinary rules of statutory construction are to be applied.  Framingham 
Clinic, Inc. v. Zoning Board of Appeals of Framingham, 382 Mass. 283, 290 (1981).  The term 
must be read in the context of the Bylaws as a whole, giving it its “common” “approved” and 
“usual” meanings “from sources presumably known to the [bylaw’s] enactors, such as [its] ... use 
in other legal contexts and dictionary definitions.”  Id. 
 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1934113711&pubNum=577&originatingDoc=Iec2d4c80ce1f11d9bf60c1d57ebc853e&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000306690&pubNum=578&originatingDoc=Iec2d4c80ce1f11d9bf60c1d57ebc853e&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000306690&pubNum=578&originatingDoc=Iec2d4c80ce1f11d9bf60c1d57ebc853e&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982139458&pubNum=578&originatingDoc=Iec2d4c80ce1f11d9bf60c1d57ebc853e&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982139458&pubNum=578&originatingDoc=Iec2d4c80ce1f11d9bf60c1d57ebc853e&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1943109165&pubNum=578&originatingDoc=Iec2d4c80ce1f11d9bf60c1d57ebc853e&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1943109165&pubNum=578&originatingDoc=Iec2d4c80ce1f11d9bf60c1d57ebc853e&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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The term “abut” is generally understood to mean that there is no intervening land which may be 
put to private use.  See Aquino v. United Prop. & Cas. Co., 483 Mass. 820, 840 (2020) (holding, 
in the insurance context, that a structure abutted another where it “appears to have a seamless 
connection” thereto); City of Shreveport v. Selber, 21 So. 2d 738, 742 (La. Ct. App. 1945) (“In 
cases of this character to abut means that there intervenes no other land that may be put to private 
use”).1   To qualify as an abutter, the land in question does not need to touch upon or directly 
contact each other.  People ex rel. Whittock v. Willison, 237 Ill. 584, 591 (1908), quoting 
Richards v. City of Cincinnati, 31 Ohio St. 506 (“[t]he word ‘abutting’ means joined to or 
adjoining, but does not necessarily imply that the things spoken of are in contact”).  The critical 
question is whether the properties are separated by other property which could be put to a private 
use, such as a public street or public alley.  Homac Corp. v. Sun Oil Co., 137 Misc. 551, 553, 244 
N.Y.S. 51 (N.Y. Sup. Ct. 1930).  
 
Under the Application, the only use of parcel B is for a drainage easement associated with Lot 1 
and the Subdivision.  Even then, the drainage system depends on Lot 1 for drainage management 
as well.  There is no distinct use for parcel B.  Compare, DiStefano v. Town of Stoughton, 36 
Mass. App. Ct. 642, 645 (1994) (rejecting, under the doctrine of merger, “checkerboard” 
conveyances designed to evade bylaws).  Additionally, there is no need or purpose for creating a 
separate parcel in order to establish the easement created in this case.  Rather, the created 
easement makes parcel B subservient to Lot 1 and, therefore, part of Lot 1.  Under the well-
established meaning of “abutting on,” parcel B does not create a true barrier and Lot 1, therefore, 
“abuts on” Grove Street.   
 
At least one Massachusetts case has addressed this issue and concluded that “abutting on” does 
not require that the subject properties touch.  In Orcutt v. Bd. of Health for Town of Webster, 
2007 WL 756595, 2 (Mass. Super. 2007), the court held that a property “abutted” a public way 
for purposes of requiring sewer connections because, even though the subject property did not 
technically adjoin the public way, the property benefitted from an easement which connected the 
two and, therefore, in substance, if not form, the property “abutted” the public way.  The analogy 
between this case and the Application is clear.  Parcel B serves no independent purpose and, to 

 
1 Applicant’s attorney has erroneously contended that a “corner lot” requires frontage on two ways.  First, the 
definition of corner lot in the Bylaws contains no reference to “frontage.”  Given that “frontage” is a defined term in 
the Bylaws, the omission of the term from the definition of corner lot must be deemed intentional and, from an 
interpretive perspective, supports that frontage is not a requirement.  Second, the definition of “frontage” references 
corner lots and states specifically that “[n]o lot shall be required to have frontage on more than one way.”  In other 
words, neither a corner lot nor any other lot is required to have frontage on two ways.   
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the contrary, contains an irrigation system that will serve Lot 1.  Lot 1 will possess a beneficial 
ownership interest in parcel B, thereby further diminishing the legal artifice designed by 
Applicant.  Lot 1 “abuts” Grove Street even if it does not technically adjoin it.   
 
Determining that Lot 1 is a “corner lot” is also consistent with the intent of the Bylaws.  See 
Duracraft Corp. v. Holmes Products Corp., 427 Mass. 156, 163 n. 11 (1998) (statutes should be 
interpreted “not alone according to their simple, literal or strict verbal meaning, but in accord 
with the spirit and intent of the legislation”).  The purpose of the Bylaws’ lot width requirements 
is to ensure to the greatest extent possible uniformity in lot size and shape on corner lots.  Parcel 
B provides no barrier between Lot 1 and Grove Street and to all passersby the residence 
constructed on Lot 1 will appear to adjoin Grove Street – just on a too-narrow parcel.  This 
Application undermines the purpose, spirit and intent of the Bylaws’ corner lot width 
requirements. 
 
Interpreting Lot 1 as a “corner lot” would also avoid absurd results in this case and in the future.  
See Green v. Bd. of Appeal of Norwood, 358 Mass. 253, 258 (1970) (by-laws should not be so 
interpreted as to cause absurd or unreasonable results when the language is susceptible of a 
sensible meaning).  If Applicant can avoid designation as a “corner lot” so easily, any property 
owner would be free to evade the “corner lot” designation and the Bylaws’ dimensional 
requirements, by adding a fictional sliver parcel as a buffer.  This would defeat the entire purpose 
of the “corner lot” requirements and render the Bylaws’ requirements in that regard entirely 
meaningless and ineffective.  As a matter of statutory interpretation, such a result is legally 
impermissible.  See Adamowicz v. Town of Ipswich, 395 Mass. 757, 760 (1985) (Nor do we 
interpret a statute to render it or any portion of it meaningless).  
 
Moreover, the Abutters are concerned that in trying to use the Board’s decision approving a 
subdivision on Heather Lane as precedent in this application, the Applicant has demonstrated the 
danger of the Board allowing the creation of fictitious parcels, or similar subterfuges as 
precedent for the avoidance of important provisions of By-Laws in the future.  Putting aside that 
Heather Lane is distinguishable on many levels, Heather Lane is not binding precedent that 
restricts the Board in any way.  See Goldman v. Planning Bd. of Burlington, 347 Mass. 320, 325 
(1964) (“if the board thinks a mistake has been made, it may not be forced to repeat and enhance 
the effect of the mistake when a different plan is submitted”).  By approving this subdivision 
based upon the creation of a parcel to keep a lot from being a corner lot, which Applicant’s 
attorney readily admitted in a previous hearing, the Board would be sending a message to future 
developers and applicants that avoidance of the strict application of the Bylaws relating to corner 
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lots (and likely other applicable Bylaws), rather than requiring compliance with the clear intent 
of the Bylaws, would be looked upon favorably by the Board.  Such action would also create a 
clear path for future applicants to look for other ways to seek to avoid application of other 
provisions of the Bylaws by citing 390 Grove Street as precedent. 
 
Consider further the absurd results that could arise if the next plan had a one (1) foot parcel along 
a street or a six (6) inch parcel to evade the Bylaws’ lot width requirements.  We suggest that the 
depth of a parcel creates a distinction without a difference.  It is the purpose of the Bylaws and 
the result of avoidance that matters here.  In the case of 390 Grove Street, Applicant’s attorney 
acknowledged that the purpose is to avoid dimensional compliance requirements. The Board 
should not endorse any scheme that is designed to circumvent the Bylaws in such a brazen 
manner. 
 
Parcel B is a 8,618 sq. ft. non-buildable lot which serves no purpose other than to evade the 
Bylaws.  See Cricones v. Planning Bd. of Dracut, 39 Mass. App. Ct. 264, 266 (1995) (rejecting 
use of non-buildable parcels for purposes of evading subdivision control law).  Again, Applicant 
admitted this fact to the Board, but reasoned that this deliberate evasion was acceptable because 
it was not expressly prohibited by the Bylaws.  Putting aside that it is, for the reasons explained 
above, expressly prohibited by the Bylaws, the intentional avoidance of a Bylaws’ intent is also 
prohibited by law for public policy reasons.  See Gifford v. Planning Bd. of Nantucket, 376 Mass. 
801, 808 (1978) (rejecting ANR plan due to illusory frontage on applicable lots).  As 
Massachusetts native Justice Oliver Wendell Holmes stated on behalf of the United States 
Supreme Court more than 100 years ago:  “When an act is condemned as an evasion, what is 
meant is that it is on the wrong side of the line indicated by the policy if not by the mere letter of 
the law.”  Bullen v. Wisconsin, 240 U.S. 625, 630-631 (1916) (Holmes, J.).  That is precisely the 
case here, and it should not be countenanced by the Planning Board.   
 
What makes Applicant’s misuse of Parcel B even more egregious is the fact that the Bylaws 
already specifically provide a clear and readily available method for dealing with the issue of 
insufficient width of Lot 1.  Under the current circumstances, rather than create a fictitious parcel 
B to avoid corner lot status, the Applicant could and should apply to the Zoning Board of 
Appeals (“BOA”) for a corner lot width variance for Lot 1.  Should the Applicant be able to 
demonstrate to the BOA, within applicable legal and statutory requirements, that a variance 
should be granted, then the Applicant could avoid the subterfuge of parcel B and come to the 
Board with a straightforward and Bylaws’ compliant plan.  Of course, the Applicant would have 
to prove, as it should have to do, that she meets the standards for obtaining a variance.  Instead, 
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the Applicant is seeking to have the Board determine what the BOA should be reviewing and 
determining. 
 
It should also be noted that disapproval of the Application would not render Property valueless, 
the Property would remain a single-family lot compatible with the well-established and desirable 
surrounding neighborhood. 
 
For the foregoing reasons, Lot 1 is, from a textual as well as a public policy perspective, a 
“corner lot” for purposes of the Bylaws.  Therefore, Applicant cannot supply a “by right” plan 
which, by Applicant’s own admission, is necessary for the Board to even entertain a Proposed 
Subdivision, and the Proposed Subdivision must be rejected.  
 

Bernkopf Goodman LLP: 
 

Gary P. Lilienthal 
By:   Gary P. Lilienthal 

 
 

 
Robert W. Stetson 
 

 
 
GPL/rws 
 
cc: James Curley, Esquire 

Domenic Colasacco 
Robert Badavas 
Peter B. McGlynn, Esquire 
Karlis P. Skulte, P.E. 
George Giunta, Jr., Esquire 
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January 28, 2021 
 
Email (aclee@needhamma.gov)  

GARY P. LILIENTHAL 

DIRECT  DIAL:  (617) 790-3360 

E-MAIL:  GLILIENTHAL@BG-LLP.COM 

 
Needham Planning Board  
Ms. Alexandra Clee, Assistant Town Planner 
Ms. Lee Newman, Director of Planning and Community Development 
Town of Needham  
Planning and Community Development Department 
500 Dedham Avenue 
Public Services Administration Building, Suite 118 
Needham, MA 02492 
 

Re:  Application (the “Application”) to the Needham Planning Board (the “Board”) by 
Elisabeth Schmidt-Scheuber (the “Applicant”) to subdivide land into a two lot 
subdivision at 390 Grove Street, Needham, Massachusetts (the “Property”) 

 
Ladies and Gentlemen: 
 
Thank you for forwarding to us the materials submitted by Applicant on January 15, 2021. 
 
While we believe that our clients’ James Curley, Domenic Colasacco and Robert Badavas (the 
“Abutters”) position was outlined clearly in our previous letters to you, especially in our letter of 
November 23, 2020, Mr. Giunta’s letter to the Planning Board of January 14, 2021 requires a 
brief response. 
 
Applicant reserves the right to comment on waivers and engineering matters at the Planning 
Board hearing on February 2, 2021. 
 
The primary legal question in this Application continues to be whether Lot 1 is a Corner Lot 
under the Needham By-Laws.  That question is to be answered by the Planning Board. 
 
There are certain facts which are not in dispute. 
 

• The width of Lot 1 at the appropriate measuring point is less than 120 feet. 
  

mailto:aclee@needhamma.gov
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• If, notwithstanding the creation of Parcel B, Lot 1 is deemed a Corner Lot, then it is of 
insufficient width at the appropriate measuring point under the Needham By-Laws. 

• Parcel B is to be beneficially owned, 50% by the owner of Lot 1. 
• Lot 1 and Parcel B are fully contiguous along their common boundary and no other lot in 

the requested subdivision abuts Parcel B. 
• Parcel B along its entire frontage directly abuts Grove Street. 
• The Applicant’s purported purpose for creating Parcel A for drainage can be 

accomplished by a simple agreement or easement. 
 
The case law provided by the Abutters in our letter to the Board of November 23, 2020 clearly 
shows that the Planning Board has the right, and Abutters believe the obligation, to determine 
whether, notwithstanding the creation and existence of Parcel B between Grove Street and Lot 1, 
that Lot 1 is a Corner Lot.  This is not a question, as Mr. Giunta would have it in his paragraph 
labeled “First”, of whether Applicant can create Parcel B.  It can.  It is a question of whether 
under the spirit and intent of the applicable Needham By-Laws, the creation of Parcel B legally 
keeps Lot 1 from being a Corner Lot. The Abutters submit that the Planning Board can and 
should find that Lot 1 is to be treated as a Corner Lot. 
 
The Bylaws define a “corner lot” as a “lot at the point of intersection of, and abutting on, two or 
more intersecting streets…”  A lot “abuts on” a street when it appears to have a seamless 
connection to it.  Applicant has failed to present any legal or factual basis for contending that 
Parcel B somehow changes the character of Lot 1 in this regard.  Therefore, and for the reasons 
stated in our November 23, 2020 letter (attached hereto), Lot 1 remains a “corner lot” from a 
textual and public policy perspective notwithstanding the legal fiction of Parcel B.” 
 
In his paragraph labeled “Second”, Mr. Giunta attempts to convince the Board that the approved 
Hunter Lane subdivision created a precedent for the concept that creation of a “parcel” between a 
corner street and an approved subdivision building lot avoided the building lot being treated as a 
Corner Lot. Mr. Giunta is just wrong in citing Hunter Lane as precedent in the current 
application. It is our understanding that the issue of the use of a “parcel” to prevent a subdivision 
lot from becoming a Corner Lot was neither raised, discussed nor determined in the Hunter Lane 
Application. Therefore, it cannot become precedent. 

Moreover, the Abutters’ are concerned that in trying to use Hunter Lane as precedent in this 
application, the Applicant has demonstrated the danger of the Board allowing the creation of 
fictitious parcels, or similar subterfuges as precedent for the avoidance of important provisions of 
By-Laws in the future. By approving this subdivision based upon the creation of a parcel to keep 
a lot from being a Corner Lot, which the Mr. Giunta readily admitted in a previous hearing, the 
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Board would be sending a message to future developers and applicants that avoidance of the 
strict application of the By-Law relating to corner lots (and likely other applicable By-Laws), 
rather than requiring compliance with the clear intent of the By-Law, would be looked upon 
favorably by the Board. Such action would also create a clear path for future applicants to look 
for other ways to seek to avoid application of other provisions of the By-Law by citing 390 
Grove Street as precedent. 
 
Applicant is also asking the Board to believe that if the Board finds that despite the creation of 
Parcel B, Lot 1 is a Corner Lot that the Board would be forcing the Applicant to have frontage on 
Grove Street.  That suggestion is a distraction.  The Board is within its authority to determine, 
based on case law and the spirit and intent of the local By-Laws, whether Lot 1 is deemed to 
have frontage on Grove Street. 
 
In Mr. Giunta’s paragraph labeled “Fourth” he cites that inconsistencies must be construed 
reasonably.  That is exactly what we are asking the Board to do.  The use of the concept of 
creating a “parcel” to keep a lot from having frontage on a street is inconsistent with reasonable 
interpretation of the By-Laws. 
 
In the ensuing paragraphs, without citing one new case, Mr. Giunta attempts to refute the cases 
cited by the Applicants by merely reinterpreting or disagreeing with what the cases say.  Mr. 
Giunta attempts to diminish the applicability of all but one of these cases by noting that they 
were from jurisdictions outside of Massachusetts.  The practice of citing cases outside of the 
applicable jurisdiction is not only commonplace, but required where cases within the applicable 
jurisdiction may not be on point or suggestive of a conclusion.  We are sure that if Mr. Giunta 
had a case or cases on point. in Massachusetts that he would have cited the same.  In the one 
Massachusetts case which he acknowledges that the decision is consistent with the Abutters’ 
arguments. 
 
The Abutters wish to thank the Needham Planning Board, Engineering and Planning Department 
for the serious interest which they have taken in this case in reviewing and being considerate of 
the issues raised.  As the Abutters said in the opening of this letter, the facts of this case are 
relatively clear.  The issue to be determined is whether Lot 1, notwithstanding the creation of 
Parcel B, is, under the intent and spirit of the local By-Laws, a Corner Lot. 
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We would request that a Decision be made, and that the Application for approval be rejected. 
 
Sincerely,  
 
Bernkopf Goodman LLP 
 

Gary P. Lilienthal 
By:  Gary P. Lilienthal, Of Counsel 
 
GPL/ljg 
cc: James Curley, Esquire 

Domenic Colasacco 
Robert Badavas 
Peter B. McGlynn, Esquire 
Robert Stetson, Esquire 
Karlis P. Skulte, P.E. 
George Giunta, Jr., Esquire 



George Giunta, Jr. 
ATTORNEY AT LAW* 
281 Chestnut Street 

Needham, MASSACHUSETTS 02492 
*Also admitted in Maryland 

TELEPHONE (781) 449-4520       FAX (781) 449-8475                
 

January 14, 2021 
Lee Newman 
Planning Director 
Town of Needham 
1471 Highland Avenue 
Needham, MA 02492 
 
VIA EMAIL: LNewman@needhamma.gov 
 
Re: Definitive Subdivision Application 
 Elisabeth Schmidt-Scheuber 
 390 Grove Street 
  
Dear Lee, 
 
Submitted herewith in connection with the above referenced, pending application for definitive 
subdivision of the property known and numbered 390 Grove Street, please find electronic copies 
of the following: 
 
1. Revised Plan Set entitled “390 Grove Street (Assessor’s Map 221 – Lot 9, Definitive 
Subdivision Plan”, consisting of ten sheets as follows:  
 

(1) Cover Sheet and Context Map, dated July 20, 2019, revised November 2, 2018,March 
29, 2019, July 12, 2019, August 22, 2019, October 4, 2019, February 7, 2020, March 2, 
2020, November 24, 2020 and January 11, 2021;  
 
(2) Record Conditions Plan, dated July 20, 2019, revised November 2, 2018, July 12, 
2019, August 22, 2019, September 4, 2019, October 21, 2019, February 7, 2020, March 
2, 2020, November 24, 2020 and January 14, 2021;  
 
(3) (By Right) Subdivision Plan, dated July 20, 2019, revised November 2, 2018, July 12, 
2019, August 22, 2019, September 4, 2019, October 21, 2019, February 7, 2020, March 
2, 2020, November 24, 2020 and January 11, 2021;  
 
(4) Proposed Lotting Plan, dated July 20, 2019, revised November 2, 2018, July 12, 2019, 
August 22, 2019, September 4, 2019, October 21, 2019, February 7, 2020, March 2, 
2020, November 24, 2020 and January 11, 2021;  
 



(5) Proposed Site & Grading Plan, dated July 20, 2019, revised November 2, 2018, July 
12, 2019, August 22, 2019, September 4, 2019, October 19, 2019, February 7, 2020, 
March 2, 2020, November 24, 2020 and January 11, 2021;  
 
(6) Proposed Utilities & Profile, dated July 20, 2019, revised November 2, 2018, July 12, 
2019, August 22, 2019, September 4, 2019, October 19, 2019, February 7, 2020, March 
2, 2020, November 24, 2020 and January 11, 2021;  
 
(7) Proposed Landscape Plan, dated July 20, 2019, revised November 2, 2018, July 12, 
2019, August 22, 2019, September 4, 2019, October 19, 2019, February 7, 2020, March 
2, 2020, November 24, 2020 and January 11, 2021; 
 
(8) Proposed Landscape Details, dated July 20, 2019, revised November 2, 2018, July 12, 
2019, August 22, 2019, September 4, 2019, October 19, 2019, February 7, 2020, March 
2, 2020, November 24, 2020 and January 11, 2021; 
 
(9) Site Details 1, dated July 20, 2019, revised November 2, 2018, July 12, 2019, August 
22, 2019, September 4, 2019, October 19, 2019, February 7, 2020, March 2, 2020, 
November 24, 2020 and January 11, 20211; and 
 
(10) Site Details 2, dated July 20, 2019, revised November 2, 2018, July 12, 2019, 
August 22, 2019, September 4, 2019, October 19, 2019, February 7, 2020, March 2, 
2020, November 24, 2020 and January 11, 2021; 

 
2. Stormwater Analysis and Calculations Report for 390 Grove Street, Needham, 
Massachusetts”, dated October 4, 2019, revised November 24, 2020 and January 8, 2021;  
 
3. First Amended List of Waiver, dated January 14, 2021; and 
 
4. Letter from Meridian Associates, dated January 14, 2021. 
 
As shown on the (By Right) Subdivision Plan, the Premises may be divided into two lots without 
the need for any dimensional or design waivers. However, the Applicant remains of the opinion 
that a full width layout and full construction roadway and circle are not warranted, given the 
number and location of the houses proposed. Therefore, the Applicant is instead proposing a 
reduced width layout, reduced radius circle and reduced width roadway, without any sidewalks. 
The goal is to approximate a driveway as much as possible, as the majority of the way will serve 
only the house to the rear. This approach will also reduce the amount of impermeable surface. In 
addition, the Applicant is also proposing to utilize permeable pavers in the vicinity of the circle, 
to further reduce impermeable surface and come as close as possible to a single-family driveway 
aesthetic. 
 
As a part of the revised subdivision design, the Applicant is proposing to create three non-
buildable parcels: two in the front, identified on the plan as A and B, and one in the back, 
identified as C. Parcels A and B are intended to be owned by a Trust, the beneficiaries of which 
will be the owners of the two house lots, and C is to be conveyed to the Town, to be added to 



adjacent open space. Certain neighbors, represented by Gary P. Lilienthal (hereinafter, 
collectively, the “Opponents”), have objected to Parcel B as being an impermissible attempt to 
circumvent the minimum required lot width requirement of Section 4.1.5 of the Zoning By-Law. 
In particular, they argue that Parcel B must be combined with adjacent Lot 1, resulting in a lot 
with frontage on Grove Street with less than the required lot width. They advance this position as 
a reason to deny the subdivision application. However, for the following reasons, they are 
incorrect in their position. 
 
First and foremost, there is nothing whatsoever in the Subdivision Control Law, the Zoning 
Enabling Act, the Needham Zoning By-law or the Needham Subdivision Rules and Regulations 
that prohibits or otherwise limits the creation of non-buildable parcels in connection with a 
subdivision. It is well settled that non-buildable parcels may be included in both ANR plans and 
subdivision plans (See Bloom v. Planning Board of Brookline, 346 Mass. 278 (1963); Smalley v. 
Planning Board of Harwich, 10 Mass. App. Ct. 599, 604 (1980); Arrigo v. Planning Board of 
Franklin, 12 Mass. App. Ct. 802, 807-808 (1981) Cricones v. Planning Bd. of Dracut, 39 Mass. 
App. Ct. 264 (1995)).  
 
Second, the Board has previously permitted the creation of non-buildable parcels to avoid the 
application of aspects of the Zoning By-Law. Two examples of this are the recent Heather Lane 
Subdivision and the Woodworth Road subdivision. In the Heather Lane subdivision, the Board 
approved a subdivision plan that included a 10’ wide by approximately 100’ long strip of land 
between Lot 1 and Chestnut Street. Absent the creation of this strip, Lot 1 would not comply 
with the provisions of Section 4.1.5, as it would have less than the required 150’ minimum 
required lot width along Chestnut Street. In the Woodworth Road subdivision, the Board 
approved a plan that included a 10’ wide by approximately 247’ long strip of land between the 
road and an adjacent property that had frontage on South Street. Absent creation of the strip, the 
adjacent property would have gained frontage on the new road and the existing house located 
thereon would have been in violation of the required front yard setback. 
 
Third, the essence of the Opponents’ argument is that Lot 1 should be required to have frontage 
on both Grove Street and the new subdivision roadway. However, this would be at odds with the 
definition of frontage set forth at Section 1.3 of the By-law, which reads: 
 

a continuous portion of a sideline of a way, public or private, between the sidelines of a lot in common 
ownership and in the case of a corner lot, between a sideline of such lot and the intersection of sidelines of 
ways or the midpoint of the curve connecting such sidelines. No lot shall be required to have frontage on 
more than one way. No lot shall be deemed to have frontage unless there exists safe and convenient 
vehicular access from said lot to a street or way. (emphasis added) 

 
Requiring Lot 1 to have frontage on both Grove Street and the subdivision way, would therefore 
be requiring it to have frontage on more than one way, contrary to the By-law.  
 
Fourth, Section 4.1.3 imposes a minimum lot width requirement in all districts equal to the 
minimum required frontage, except in the SRA District where the width is reduced by 30’. 
Moreover, pursuant to the last sentence of Section 4.1.3, “for corner lots, the measurement shall 
be taken from front corners along both frontage lines”. As a result, on its face, Section 4.1.3 is in 
conflict with the definition of Frontage at Section 1.3. Faced with such inconsistency, the By-law 



must be construed reasonably in a manner that gives each portion meaning (See Haynes v. 
Grasso, 353 Mass. 731, 734 (1968) (quoting Bell v. Treasurer of Cambridge, 310 Mass. 484, 489 
(1941), Framingham Clinic, Inc. v. Zoning Bd. of Appeals of Framingham, 382 Mass. 283, 290 
(1981), Adamowicz v. Town of Ipswich, 395 Mass. 757 (1985), and Hall v. Zoning Board of 
Appeals of Edgartown, 28 Mass. App. Ct. 249, 254 (1990)). 
Fifth, the Opponents seem to assert that, because the owner of Lot 1 will have partial ownership 
in Parcel B, and because Parcel B is intended to house a drainage infiltration system, which 
benefits Lot 1 in part, then, as a matter of law, Parcel B must merge with Lot 1 such that Lot 1 
abuts Grove Street. To support their position, the Opponents reference several court decisions 
from other jurisdictions addressing what it means for land to “abut”. Setting aside the question of 
whether decisions from other jurisdictions, based on different legal systems and involving 
entirely different statutory regimes are relevant, on their facts alone, the cases are all inapposite. 
And, the sole Massachusetts decision the Opponents cite, from the Superior Court, is irrelevant. 
 
In particular, the first case cited, City of Shreveport v. Selber, 21 So. 2nd 738 (La. Ct. App. 
1945), dealt with an attempt by the City of Shreveport to collect a lien for street paving. As is so 
often the case, the pavement did not run the full width of the street layout, but rather, left gaps on 
either side. As a result, the defendant claimed the improvements did not abut the lots in question 
and sought to avoid payment. After a lengthy discussion of what constitutes a street, it was in 
this context that the Court stated: “In cases of this character to abut means that here intervenes no 
other land that may be put to private use”. This is a fundamentally different issue than presented 
here. Moreover, to the extent this case is applicable, it supports the Applicant’s position in that 
Parcel B is land that may be put to private use, in as much as it will be owned, not just by Lot 1, 
but also by Lot 2, for the private purpose of stormwater infiltration for both lots and the roadway 
providing access thereto. 
 
Similarly, the second case cited, People ex. Re. Whittock c. Willison, 237 Ill. 584 (1908), dealt 
with an attempt by the county collector to levy on sidewalk improvement assessments for lots 
surrounding a public square with streets on all four sides. The ordinance in question provided for 
sidewalks “in front of the lots, tracts and parcels of land abutting” on the public square, with the 
cost to be paid by the “lots, blocks and parcels of land abutting on said street along the line of 
said improvement”. The defendants objected, claiming that the ordinance and related plan were 
not sufficiently clear as to the location of the sidewalks, and were therefore illegal. The court 
interpreted the term “abutting” in the context of the ordinance to mean the lots abutting the 
public square, without regard for the fact that they were separated from the square itself by 
streets. As such, the court found that the location of the sidewalk was not uncertain and that the 
ordinance was valid. The entire case dealt with statutory construction in the context of a 
municipal betterment ordinance; a circumstance wholly unrelated to the situation before the 
Board. 
 
The third case cited by the Opponents, Homac Corp. v. Sun Oil Co., 137 Misc. 551, 244 N.Y.S. 
51 (N.Y. Sup. Ct. 1930), dealt with a fire at a gasoline distribution facility owned by the 
defendant, which spread to buildings on the opposite side of the street, owned by plaintiff. The 
defendant rejected liability because the two properties did not abut and because the damage to 
some of the structures on the plaintiff’s property was caused by sparks and embers from a 
warehouse on the very same property. In addressing the issue of whether the properties were 



abutting, the court noted that “the words “abutting”, “adjoining”, “contiguous”, in tort cases are 
not intended to be used in their ordinary sense, namely, that the properties must actually touch 
each other. I think that these words should be construed, under facts like those in this case, to 
mean that properties abut and adjoin, or are continuous to each other, when they are quite near to 
each other and are separated by no other property which can be put to a private use, like a public 
street or public alley.” (emphasis added). In other words, the concept of abutting property in tort 
cases in New York was to be considered differently from other cases. 
 
Finally, as indicated above, the only Massachusetts case cited by the Opponents was a Superior 
Court decision, Orcutt v. Bd. Of Health for Town of Webster, 2007 WL 756595 (Mass. Super. 
2007). That case dealt with whether or not the Orcutts, owners of a single family house, could be 
required to connect to sanitary sewer in the street, or whether they could remain connected to an 
on-site septic system. The Orcutts argued that, because their property did not directly abut or 
have any frontage on the street, they could not be made to connect. However, access to their 
property was afforded over a private right of way easement running from the street to their 
property. Based of this easement, the Town argued that the Orcutts’ property abutted a street 
with a common sewer pursuant to M.G.L. c.83 §11.  And because the driveway rights afforded to 
the Orcutts included utility rights, the court found that their property had sufficient access 
sufficient to qualify as abutting within the context of the statute. Thus, the analysis and holding 
was limited to the context of the statute and is not relevant to the case before the Board. 
Moreover, there is a significant and material difference between a lot connected to a street 
through an access easement and one without any such connection at all. 
 
Moving beyond the Opponents’ objections to Parcel B, they previously raised a number of other 
objections and concerns. These have all been addressed by the revisions to the plans and by the 
letter of Meridian Associates, referenced above. It is therefore the Applicant’s position that 
approval of the revised plan is proper and appropriate and is respectfully requested. 
 
Sincerely, 
 

 
George Giunta, Jr. 
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January 12, 2021 
 
Email (aclee@needhamma.gov)  

GARY P. LILIENTHAL 

DIRECT  DIAL:  (617) 790-3360 

E-MAIL:  GLILIENTHAL@BG-LLP.COM 

 
Needham Planning Board  
Ms. Alexandra Clee, Assistant Town Planner 
Ms. Lee Newman, Director of Planning and Community Development 
Town of Needham  
Planning and Community Development Department 
500 Dedham Avenue 
Public Services Administration Building, Suite 118 
Needham, MA 02492 
 

Re:  Application (the “Application”) to the Needham Planning Board (the “Board”) by 
Elisabeth Schmidt-Scheuber (the “Applicant”) to subdivide land into a two lot 
subdivision at 390 Grove Street, Needham, Massachusetts (the “Property”) 

 
Ladies and Gentlemen: 
 
In advance of the upcoming continued hearing on January 19, 2021, James Curley, Domenic 
Colasacco and Robert Badavas (the “Abutters”), all of Grove Street, Needham, wish to express 
their concern, relative to their disappointment with and perceived unfairness of the last hearing 
on December 15, 2020. 
 

1. The Application was scheduled to be heard at 7:40 p.m. on December 15th.  A first 
hearing on a different location, but for which the Applicant’s attorney was the same 
attorney as for the Application, George Giunta, Esquire, was opened just prior to the 
hearing on the Application and was concluded at approximately 9:30 p.m.  The 
Abutters’ attorneys, engineers and interested parties on the Grove Street Application 
waited for approximately 2 hours to be heard. 
 

2. While we all understand that hearings often go on longer than expected, after 2 hours 
of having attorneys, consultants and others waiting for the hearing on the Application, 
the Abutters were informed, for the first time, that the Town Engineer had not yet 
reviewed the Applicant’s revised plans, submitted on November 25, 2020, and that 
the hearing would have to be postponed. This could have and should have been 
disclosed at the beginning of the evening. 
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3. Attorney Giunta was then afforded time to make arguments against the Abutters’ 
well-supported contention that the Applicant had failed to submit a completed by-
right plan and, therefore, the Application legally failed to comply with the Bylaws 
and Rules and Regulations.  These arguments consisted of legally irrelevant attacks 
against Applicant’s reliance (in part) on reasoning from courts in other states, which 
is a well-accepted method of analysis and interpretation, and a reference to another 
subdivision on Hunter Lane where the Board approved a similar situation but for 
which there was no discussion or recognition of the insufficient corner lot width issue 
which the Abutters have raised. To date, Applicant has utterly failed to submit any 
documented legal rebuttal to support their admitted subversion of the Bylaws and 
Rules and Regulations.  We believe that any court reviewing this issue will agree that 
the plain language, intent of the Bylaws and Rules and Regulations, and caselaw 
supports the Abutters’ interpretation, and that the Board is, therefore, legally 
obligated to reject the Application.  

 
4. At the December 15th virtual meeting, Attorney Giunta and his consultants were 

visible, but none of the Abutters’ professional team were visible.  All parties should 
have equal access and visibility for their presentations. 

 
5. Just before allowing Applicant to speak, one of the Board members, Ted Owens, 

appeared to have exited the hearing, and, although we believe that member was 
sitting on this case, no discussion of the effect of such member’s sudden departure 
was discussed or the reason for their absence explained. 

 
The Abutters, all Needham residents, believe that they have been treated unfairly and that their 
objections have not been duly considered to this point. 
 
Therefore, with all due respect to the Board and the Planning Department, the Abutters request 
the following: 
 

A. that all participants be visible at the January 19th virtual hearing; 
 

B. that the Abutters be provided, in advance, with the Town Engineer’s report on 
Applicant’s revised plans; that Abutters’ engineer be permitted to discuss such report 
with the Town Engineer; and that the Town Engineer be authorized to have such a 
discussion;   
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C. that the Abutters’ engineer’s peer review report dated December 8, 2020 be forwarded to 
the Town Engineer; 
 

D. that of the Abutters’ legal objection dated November 23, 2020 be forwarded to Town 
Counsel for review and that Town Counsel be present for the next hearing;  
 

E. that if any administrative delays are anticipated, the Abutters be advised in advance so 
that resources can be properly deployed and that if any additional continuances are 
needed, they should be anticipated, and postponements including the date for the Board’s 
decision be requested and received accordingly; and 
 

F. that the Abutters be advised which Board Members will be making the decision on the 
Application. 

 
While the Abutters understand that the current health crisis taxes all of our resources, they 
believe that this Application has been treated with too great of deference, especially considering 
the repeated failure of the Application to comport with the Bylaws and Rules and Regulations, 
and we would ask that the matter be expeditiously concluded for all parties. 
 
Sincerely,  
 
Bernkopf Goodman LLP 
 

Gary P. Lilienthal 
By:  Gary P. Lilienthal, Of Counsel 
 
GPL/ljg 
cc: James Curley, Esquire 

Domenic Colasacco 
Robert Badavas 
Peter B. McGlynn, Esquire 
Robert Stetson, Esquire 
Karlis P. Skulte, P.E. 
George Giunta, Jr., Esquire 
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November 23, 2020 
 
Via First Class Mail;  
Email (aclee@needhamma.gov) and Hand Delivery 

GARY P. LILIENTHAL 

DIRECT  DIAL:  (617) 790-3360 

E-MAIL:  GLILIENTHAL@BG-LLP.COM 

 
Needham Planning Board  
Ms. Alexandra Clee, Assistant Town Planner 
Ms. Lee Newman, Director of Planning and Community Development 
Town of Needham  
Planning and Community Development Department 
500 Dedham Avenue 
Public Services Administration Building, Suite 118 
Needham, MA 02492 
 

Re:  Application (the “Application”) to the Needham Planning Board (the “Board”) by 
Elisabeth Schmidt-Scheuber (the “Applicant”) to subdivide land into a two lot 
subdivision at 390 Grove Street, Needham, Massachusetts (the “Property”) 

 
Ladies and Gentlemen: 
 
The abutters to the Property, James Curley, Domenic Colosacco and Robert Badavas 
(collectively, the “Neighbors”) of Grove Street, Needham hereby submit this follow up letter to 
the Board in opposition to the Application. 
 
As an initial matter, the Neighbors still have not received revised plans addressing the 
Application’s deficiencies identified at the last hearing.  Therefore, the Application remains 
incomplete and deficient in several ways under both the Town’s Zoning Bylaws and the 
Subdivision Rules and Regulations.  For example, the Application is missing: a) an “as of right” 
approvable plan; b) adequate acreage as to Lot 1; c) complete and accurate drainage calculations; 
d) a fully dimensioned plan; e) adequate road entry radius; and (f) width of Lot 1 that is 
compliant as a “corner lot” at the setback line.  
 
Moreover, the Applicant cannot create an “as of right” plan because Lot 1 contains inadequate 
width to comply with Needham Zoning By-Law (the “Bylaws”) Section 4.1.5 requiring 120 foot 
width for a “corner lot” at the setback line. 
 
At the last hearing, Applicant’s attorney admitted that Parcel A is being created for the purpose 
of avoidance of the Subdivision Regulations and Zoning Bylaws applicable to Lot 1 being a 
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“corner lot.” While Applicant’s attorney offered the Board other reasons to justify Parcel A such 
as allowing for a Home Owners Association (“HOA”) to manage the drainage area and to 
provide an area for drainage, these justifications miss the mark entirely.  The appropriate and 
commonly used method for dealing with such a drainage issue is to create a simple easement 
agreement which would provide for drainage, maintenance, and cost sharing. In fact, creating a 
HOA will still require the granting of an easement for the benefit of Lots 1 and 2. The sole 
reason for Parcel A and the HOA is to avoid the Bylaws’ lot width requirements.  
 
Parcel A will be in all material respects part of Lot 1 including partial ownership by Lot 1.  If the 
Board approves this deception, the Applicant will be allowed to evade the By-Law requirement 
that a lot on a corner must have 120 feet of width at the appropriate measuring point, when Lot 1 
has only 107 feet. 
 
It has been brought to our attention that the Planning Board or Planning Department consulted 
with the Building Commissioner regarding his position on the concept of a “Parcel” being placed 
between Lot 1 and Grove Street.   I personally reached out to Commissioner Roche and had a 
cordial telephone conversation with him.  My understanding of Commissioner Roche’s view of 
the creation of a parcel and resulting non-corner lot status position was that this action might be a 
“loophole” in the Zoning By-Law.  He asked me why I thought this was inappropriate.  I replied 
that Parcel A was designed to avoid the width requirement for Lot 1, and that no matter what it 
was labeled it was effectively  a part of Lot 1 and calling it a parcel did not change that.  When I 
asked the Commissioner  if his feelings might change if the parcel was 18” wide along the entire 
frontage of Grove Street the conversation turned to it ultimately being in the province of the 
Planning Board to deal with the issue.  We agree with the Building Commissioner that this is a 
determination to be made by the Planning Board. While it did not come up in the conversation, 
what is clear is that the Building Commissioner would NOT issue a Building Permit for Parcel 
A. 
 
Just as the Planning Board would not be responsible for determining whether a building permit 
was appropriate, the Building Commissioner should not be the party determining compliance of 
a definitive subdivision for which approval is requested by the Planning Board. It is also worth 
reiterating that the subdivision control law (M.G.L. c. 41 §81M et. seq.) provides for the division 
of land into “Lots” not lots and parcels. 
 
The Bylaws define a “corner lot” as a “lot at the point of intersection of, and abutting on, two or 
more intersecting streets…”  The critical question is what constitutes a lot “abutting on” two or 
more intersecting streets? 
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“Abutting on” is not defined in the Bylaws.  In the absence of an express statutory definition, the 
meaning of the word becomes a question of law, and ordinary rules of statutory construction are 
to be applied.  Framingham Clinic, Inc. v. Zoning Board of Appeals of Framingham, 382 Mass. 
283, 290 (1981).  The term must be read in the context of the Bylaws as a whole, giving it its 
“common” “approved” and “usual” meanings “from sources presumably known to the [bylaw’s] 
enactors, such as [its] ... use in other legal contexts and dictionary definitions”.  Id. 
 
The term “abut” in this context means that there is no intervening land which may be put to 
private use.  See City of Shreveport v. Selber, 21 So. 2d 738, 742 (La. Ct. App. 1945) (“In cases 
of this character to abut means that there intervenes no other land that may be put to private 
use”).   To qualify as an abutter, the land in question does not need to touch upon or directly 
contact each other.  People ex rel. Whittock v. Willison, 237 Ill. 584, 591 (1908), quoting 
Richards v. City of Cincinnati, 31 Ohio St. 506 (“[t]he word ‘abutting’ means joined to or 
adjoining, but does not necessarily imply that the things spoken of are in contact”).  The critical 
question is whether the properties are separated by other property which could be put to a private 
use, such as a public street or public alley.  Homac Corp. v. Sun Oil Co., 137 Misc. 551, 553, 
244 N.Y.S. 51 (N.Y. Sup. Ct. 1930).  
 
Under the Application the only use of Parcel A is for a drainage easement associated with Lot 1 
and the Subdivision.  Even then, the drainage system is only partially on Parcel A and depends 
on Lot 1 for drainage management as well.  There is no distinct use for Parcel A.  The created 
easement makes Parcel A subservient to Lot 1 and, therefore, part of Lot 1.  Parcel A can never 
be sold to a third party or built upon or developed in any significant fashion.  Under the well-
established meaning of “abutting on,” Parcel A does not create a true barrier and Lot 1, therefore, 
“abuts on” Grove Street.   
 
At least one Massachusetts case addresses this issue and concluded that “abutting on” does not 
require that the subject properties touch.  In Orcutt v. Bd. of Health for Town of Webster, 2007 
WL 756595, *2 (Mass. Super. 2007), the court held that a property “abutted” a public way for 
purposes of requiring sewer connections because, even though the subject property did not 
technically adjoin the public way, the property benefitted from an easement which connected the 
two and, therefore, in substance, if not form, “abutted” the public way.  The analogy to the 
Application is clear.  Parcel A serves no independent purpose and, to the contrary, contains an 
irrigation system that will serve Lot 1.  Again, Lot 1 will possess a beneficial ownership interest 
in Parcel A, thereby further diminishing the legal artifice designed by Applicant.  Lot 1 “abuts” 
Grove Street even if it does not technically adjoin it.   
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Determining that Lot 1 is a “corner lot” is consistent with the intent of the Bylaws.  See 
Duracraft Corp. v. Holmes Products Corp., 427 Mass. 156, 163 n. 11 (1998) (statutes should be 
interpreted “not alone according to their simple, literal or strict verbal meaning, but in accord 
with the spirit and intent of the legislation”).  The purpose of the Bylaws’ lot width requirements 
is to ensure to the greatest extent possible uniformity in lot size and shape on corner lots.  Parcel 
A provides no barrier between Lot 1 and Grove Street and to all passersby the residence 
constructed on Lot 1 will appear to adjoin and will for all purposes adjoin Grove Street – just on 
a too-narrow parcel.  See Aquino v. United Prop. & Cas. Co., 483 Mass. 820, 840 (2020) 
(holding, in the insurance context, that a structure abutted another where it “appears to have a 
seamless connection” thereto).  This Application undermines the purpose, spirit and intent of the 
Bylaws’ corner lot width requirements. 
 
Interpreting Lot 1 as a “corner lot” would also avoid absurd results in this case and in the future.  
See Green v. Bd. of Appeal of Norwood, 358 Mass. 253, 258 (1970) (by-laws should not be so 
interpreted as to cause absurd or unreasonable results when the language is susceptible of a 
sensible meaning).  If Applicant can avoid designation as a “corner lot” so easily, any property 
owner would be free to evade the “corner lot” designation, and the Bylaws’ dimensional 
requirements, by adding a fictional sliver parcel as a buffer.  This would defeat the entire purpose 
of the “corner lot” requirements and render the Bylaws’ requirements in that regard entirely 
meaningless and ineffective.  As a matter of statutory interpretation, such a result is legally 
impermissible.  See Adamowicz v. Town of Ipswich, 395 Mass. 757, 760 (1985) (Nor do we 
interpret a statute to render it or any portion of it meaningless).  
 
Additionally, Parcel A is a 2,500 sq. ft. non-buildable lot which serves no real purpose other than 
to evade the Bylaws.  Again, Applicant admitted this fact at the July 21st hearing, but reasoned 
that this deliberate evasion was acceptable because it was not expressly prohibited by the 
Bylaws.  Putting aside that it is, for the reasons explained above, expressly prohibited by the 
Bylaws, the intentional avoidance of a Bylaws’ intent is also prohibited by law for public policy 
reasons.  See Gifford v. Planning Bd. of Nantucket, 376 Mass. 801, 808 (1978) (rejecting ANR 
plan due to illusory frontage on applicable lots).   
 
As Massachusetts native Justice Oliver Wendell Holmes stated on behalf of the United States 
Supreme Court more than 100 years ago:  “When an act is condemned as an evasion, what is 
meant is that it is on the wrong side of the line indicated by the policy if not by the mere letter of 
the law.”  Bullen v. Wisconsin, 240 U.S. 625, 630-631 (1916) (Holmes, J.).  That is precisely the 
case here, and it should not be countenanced by the Planning Board.   
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For the foregoing reasons, Lot 1 is, from a textual as well as a public policy perspective, a 
“corner lot” for purposes of the Bylaws.  Therefore, Applicant cannot supply a “by right” plan 
which, by Applicant’s own admission, is necessary for the Board to even entertain a Proposed 
Subdivision, and the Proposed Subdivision must be rejected.   
 
What makes this even more egregious is the fact that the Bylaws already specifically provide a 
clear and readily available method for dealing with the issue of insufficient width of Lot 1.  
Under the current circumstances, rather than create a fictitious Parcel A to avoid corner lot 
status, the Applicant could and should apply to the Zoning Board of Appeals (“BOA”) for a 
corner lot width variance for Lot 1. Should the Applicant be able to demonstrate to the BOA that 
a variance should be granted, then the Applicant could avoid the subterfuge of Parcel A and 
come to the Board with a straightforward and Bylaws’ compliant plan.  Of course, the Applicant 
would have to prove, as it should have to do, that she meets the standards for obtaining a 
variance. Instead, the Applicant is seeking to have the Board determine what the BOA should be 
reviewing and determining. 
 
In addition to the foregoing, and as mentioned above in the Massachusetts case law analysis 
regarding precedent, the Board is strongly urged to consider the precedent which it will be 
setting in allowing the evasion by the Applicant of the Bylaws in the creation of Parcel A to 
avoid “corner lot” status.  Approval of such a scheme would send a message to future applicants 
that creating false parcels, moving lot lines and other “creative’ acts solely designed to avoid the 
spirit and letter of the Bylaws and the Subdivision Laws would be considered and likely 
approved and not held up for what it is. 
 
We ask the Planning Board to consider what they would do if the next plan had a one (1) foot 
Parcel along a street which would make the proposed lot abutting the one (1) foot parcel not a 
corner lot?  We would suggest that the depth of a parcel creates a distinction without a 
difference.  It is the purpose of the By-Law and the result of avoidance which matter. In the case 
of 390 Grove Street, counsel for the Applicant acknowledged that the purpose is to avoid 
“Corner Lot” dimensional compliance requirements. The Planning Board should not endorse any 
scheme that is designed to circumvent the Zoning By-Law. 
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For all the foregoing reasons the Neighbors respectfully request that the Board deny the 
Applicant’s Application.  
 
We look forward to being before the Board again on December 15, 2020. 
 
Sincerely,  
 
Bernkopf Goodman LLP 
 

Gary P. Lilienthal 
By:  Gary P. Lilienthal, of counsel 
 
GPL/ljg 
cc: James Curley, Esquire 

Domenic Colasacco 
Robert Badavas 
Peter B. McGlynn, Esquire 
Robert Stetson, Esquire 
Karlis P. Skulte, P.E. 
George Giunta, Jr., Esquire 

 



 
Definitive Subdivision Application 

390 Grove Street 
Needham, MA 

 
FIRST AMENDED LIST OF WAIVERS 

January 14, 2021 
 
 

The Applicant hereby requests the following waivers with respect to the Town of Needham, 
Subdivision Regulations and Procedural Rules of the Planning Board: 
 
1. Waiver of the requirements of Section 3.2, relative to submission of definitive plans, as 
follows: 
 

a. A waiver from the requirements of subsection (b) that plans be drawn on blue tracing 
cloth or mylar, and that the Title Block be located in the lower right-hand corner; 
  
b. A waiver from the requirements of subsection (e) that street line traverse closures be 
provided. 
 

2. Waiver of the requirements of Section 3.3, relative to street and construction details, as 
follows: 
 

a. A waiver from the required width of roadway layout at Section 3.3.1 from 50 feet to 40 
feet; 
 
b. A waiver from the required pavement width at Section 3.3.1 from twenty-four (24) to 
eighteen (18) feet; 
 
c. A waiver from the required pavement radius in the turnaround at Section 3.3.5 from 
sixty (60) feet to fifty-four (54) feet; 
 
d. A waiver from the curbing requirement in the cul-de-sac at Section 3.3.6 in the area of 
the permeable pavers, in favor of vertical granite curbing on only one side of the 
proposed street; 
 
e. A waiver from the requirement of sidewalks on both sides of the road layout at Section 
3.3.16 to no sidewalk 
 
f. A general waiver of construction and such other unspecified waivers as may be 
necessary for the construction of the way and related improvements as shown on the 
revised plans submitted herewith. 
 

3. Waiver of any and all other requirements as may be necessary and appropriate for the division 
/ reconfiguration of the subject premises as depicted on the revised plans.  



 
 
 



 M E R I D I A N 
69 MILK STREET, SUITE 302

WESTBOROUGH, MASSACHUSETTS 01581
TELEPHONE: (508) 871-7030

A S S O C I A T E S
500 CUMMINGS CENTER SUITE 5950
BEVERLY, MASSACHUSETTS 01915

TELEPHONE:  (978)  299-0447
WWW.MERIDIANASSOC.COM
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21-PV

28-IG

3-QR

6-AC
5-JV 3-PG

4-BY

9-AF

130-HM

3-CA

3-CA

3-CA

4-VC

3-VC
3-BY 7-AF

11-AC 10-JV

4-QR
3-QR

4-AC

2-AC

1-PG

20-AF

36-AF

PROPOSED SUBSURFACE
STORMWATER

INFILTRATION SYSTEM-2

PROPOSED SUBSURFACE
STORMWATER

INFILTRATION SYSTEM-3

PROPOSED SUBSURFACE
STORMWATER
INFILTRATION SYSTEM-1

PROPOSED SINGLE
FAMILY DWELLING

PROPOSED SINGLE
FAMILY DWELLING

PROPOSED FILTERMITT/LIMIT OF WORK

PROPOSED FILTERMITT/LIMIT OF WORK

PROPOSED LEGEND

SHRUBS, PERENNIALS & GROUNDCOVERS

EVERGREEN, SHADE & ORNAMENTAL TREES

PLANT SCHEDULE
QTY SYM SCIENTIFIC NAME COMMON NAME SIZE NOTES
TREES

23 AC Amelanchier Canadensis Shadblow Serviceberry 6'-8' Ht. | B&B BR | N | ST | White | Birds | Showy | Edible Fruit | Fall Color | April-May
15 JV Juniperus virginiana Eastern Red Cedar 10'-12' Ht. | B&B DR | DT | N | ST | Blueish/Black Fruit | Wildlife | Evergreen
4 PG Picea glauca White Spruce 7'-8' Ht. | B&B DR | N | Birds/Small Mammals | Evergreen | Winter Interest

10 QR Quercus rubra Red Oak 3"-3.5" Cal. | B&B DR | DT | N | ST | Yellowish/Green | Fall interest | May
SHRUBS

9 CA Clethra alnifolia Summersweet 24"-30" Ht. | #3 PotN | ST | 48" OC | White | Butterflies | Showy | Fragrant | Heavy Shade | July-August
7 BY Cornus sericea 'Bud's Yellow' Bud's Yellow Redosier Dogwood24"-30" Ht. | #3 PotDR | N | ST | 48" OC | Yellow/White | Birds/Butterflies | Fall/Winter Interest | May-June

72 AF Cornus sericea 'Farrow Artic Fire'Artic Fire Redosier Dogwood24"-30" Ht. | #3 PotDT | N | ST | 36" OC | White | Birds/Butterflies | Fall/Winter Interest | May-June
28 IG Ilex glabra 'Shamrock' Shamrock inkberry 24"-30" Ht. | B&B DR | DT | N | ST | 36" OC | Greenish-White | Birds | Evergreen | May-June
7 VC Vaccinium corymbosum 'Bluecrop'Bluecrop Blueberry 24"-30" Ht. | #5 PotDT | N | 48" OC | White | Showy | Edible Fruit | Wildlife | Fall Color | May

ORNAMENTAL GRASSES
21 PV Panicum virgatum 'Heavy Metal'Heavy Metal Switchgrass #3 Pot DR | DT  | N | ST | 24" OC | Pink-Tinged |Winter Interest | July-February

PERENNIALS & GROUNDCOVER
130 HM Hemerocallis 'Apricot Sparkles'Apricot Sparkles Daylily #1 Pot DR | DT | ST | 24" OC | Apricot | Butterflies | Showy | May-October

ABBREVIATIONS:
B&B: BALL AND BURLAP
CAL: CALIPER
DR: DEER RESISTANT
DT: DROUGHT TOLERANT
N: NATIVE
OC: ON CENTER
ST: SALT TOLERANT
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SCALE:  1" = 20'

60'40'20'20' 010'

TREE TO BE REMOVED
TREE TO BE PROTECTED AND TO REMAIN

LANDSCAPE NOTES:
1. REFER TO LANDSCAPE DETAILS FOR LANDSCAPE DETAILS.

2. ALL PLANT MATERIAL SHALL CONFORM TO THE MINIMUM GUIDELINES ESTABLISHED BY THE "AMERICAN STANDARD
FOR NURSERY STOCK" PUBLISHED BY AmericanHort 2014 AND AS AMENDED.

3. ALL PLANT MATERIALS SHALL BE GUARANTEED FOR ONE YEAR FOLLOWING DATE OF FINAL ACCEPTANCE.

4. VERIFY LOCATIONS OF ALL EXISTING UTILITY LINES PRIOR TO PLANTING AND REPORT ANY CONFLICTS TO THE
OWNER OR OWNER'S REPRESENTATIVE.

5. PROVIDE TREES, SHRUBS, AND GROUNDCOVERS AS SHOWN AND SPECIFIED.  THE WORK INCLUDES: SOIL
PREPARATION, INSTALLATION OF TREES, SHRUBS AND GROUNDCOVERS, PLANTING MIXES, MULCH AND PLANTING
ACCESSORIES, WARRANTY, WATERING AND MAINTENANCE DURING CONSTRUCTION AND WARRANTY PERIODS.

6. BALLED AND BURLAPPED PLANTS MAY BE PLANTED IN THE SPRING FROM APRIL 1ST UNTIL JUNE 15TH AND IN THE
FALL FROM AUGUST 15TH TO NOVEMBER 1ST.

7. PLANTING PLAN IS DIAGRAMMATIC IN NATURE.  FINAL PLACEMENT 0F PLANTS TO BE APPROVED BY THE LANDSCAPE
ARCHITECT IN THE FIELD.

8. ALL SHADE TREES ALONG SIDEWALKS SHALL HAVE A MINIMUM SIX (6) FOOT BRANCHING HEIGHT.

9. PLANT MATERIALS DEPICTED IN ROWS SHALL CONTAIN MATCHING PLANT SPECIMENS SPACED EQUALLY ALONG
INDICATED AREA.

10. ALL PLANT MATERIALS AND LAWN AREAS TO BE MAINTAINED BY LANDSCAPE CONTRACTOR UNTIL FINAL WRITTEN
ACCEPTANCE PROVIDED TO CONTRACTOR BY OWNER OR OWNER'S REPRESENTATIVE.

11. ALL PLANT MATERIALS TO REMAIN ALIVE AND BE IN HEALTHY, VIGOROUS CONDITION AND SHALL BE GUARANTEED
FOR ONE YEAR FOLLOWING DATE OF FINAL WRITTEN ACCEPTANCE FROM THE OWNER OR OWNER'S
REPRESENTATIVE.

12. ALL PLANT MATERIALS ARE INTENDED TO BE DROUGHT TOLERANT ONCE ESTABLISHED.  NO IRRIGATION SYSTEM IS
PROPOSED.

13. LOAM AND SEED ALL DISTURBED AREAS UNLESS OTHERWISE INDICATED ON PLAN. LOAM WITH TOPSOIL SPREAD TO
A MINIMUM DEPTH OF (6) SIX INCHES.

14. SEED OR PROVIDE SOD FOR ALL TURFGRASS LAWN AREAS WITH A DROUGHT TOLERANT TURFGRASS SEED MIX (80%
TALL FESCUE, 10% PERENNIAL RYEGRASS, 10% KENTUCKY BLUEGRASS).

15. PERENNIALS, BULBS AND ANNUALS ARE TO BE PLANTED IN A WELL PREPARED BED WHICH SHALL INCLUDE PEAT
AND SLOW RELEASE FERTILIZER.  BEDS SHALL BE SKIMMED WITH ONE AND ONE-HALF (1-1/2) INCH TO TWO (2) INCH
MULCH (INCLUDING GROUNDCOVERS).

01/11/2021
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LANDSCAPE NOTES:
1. ALL PLANT MATERIAL SHALL CONFORM TO THE MINIMUM GUIDELINES ESTABLISHED BY THE "AMERICAN STANDARD

FOR NURSERY STOCK" PUBLISHED BY AmericanHort 2014 AND AS AMENDED.

2. ALL PLANT MATERIALS SHALL BE GUARANTEED FOR ONE YEAR FOLLOWING DATE OF FINAL ACCEPTANCE.

3. VERIFY LOCATIONS OF ALL EXISTING UTILITY LINES PRIOR TO PLANTING AND REPORT ANY CONFLICTS TO THE
OWNER OR OWNER'S REPRESENTATIVE.

4. PROVIDE TREES, SHRUBS, AND GROUNDCOVERS AS SHOWN AND SPECIFIED.  THE WORK INCLUDES: SOIL
PREPARATION, INSTALLATION OF TREES, SHRUBS AND GROUNDCOVERS, PLANTING MIXES, MULCH AND PLANTING
ACCESSORIES, WARRANTY, WATERING AND MAINTENANCE DURING CONSTRUCTION AND WARRANTY PERIODS.

5. BALLED AND BURLAPPED PLANTS MAY BE PLANTED IN THE SPRING FROM APRIL 1ST UNTIL JUNE 15TH AND IN THE
FALL FROM AUGUST 15TH TO NOVEMBER 1ST.

6. PLANTING PLAN IS DIAGRAMMATIC IN NATURE.  FINAL PLACEMENT 0F PLANTS TO BE APPROVED BY THE LANDSCAPE
ARCHITECT IN THE FIELD.

7. ALL SHADE TREES ALONG SIDEWALKS SHALL HAVE A MINIMUM SIX (6) FOOT BRANCHING HEIGHT.

8. PLANT MATERIALS DEPICTED IN ROWS SHALL CONTAIN MATCHING PLANT SPECIMENS SPACED EQUALLY ALONG
INDICATED AREA.

9. ALL PLANT MATERIALS AND LAWN AREAS TO BE MAINTAINED BY LANDSCAPE CONTRACTOR UNTIL FINAL WRITTEN
ACCEPTANCE PROVIDED TO CONTRACTOR BY OWNER OR OWNER'S REPRESENTATIVE.

10. ALL PLANT MATERIALS TO REMAIN ALIVE AND BE IN HEALTHY, VIGOROUS CONDITION AND SHALL BE GUARANTEED
FOR ONE YEAR FOLLOWING DATE OF FINAL WRITTEN ACCEPTANCE FROM THE OWNER OR OWNER'S
REPRESENTATIVE.

11. ALL PLANT MATERIALS ARE INTENDED TO BE DROUGHT TOLERANT ONCE ESTABLISHED.  NO IRRIGATION SYSTEM IS
PROPOSED.

12. LOAM AND SEED ALL DISTURBED AREAS UNLESS OTHERWISE INDICATED ON PLAN. LOAM WITH TOPSOIL SPREAD TO
A MINIMUM DEPTH OF (6) SIX INCHES.

13. SEED OR PROVIDE SOD FOR ALL TURFGRASS LAWN AREAS WITH A DROUGHT TOLERANT TURFGRASS SEED MIX (80%
TALL FESCUE, 10% PERENNIAL RYEGRASS, 10% KENTUCKY BLUEGRASS).

14. PERENNIALS, BULBS AND ANNUALS ARE TO BE PLANTED IN A WELL PREPARED BED WHICH SHALL INCLUDE PEAT
AND SLOW RELEASE FERTILIZER.  BEDS SHALL BE SKIMMED WITH ONE AND ONE-HALF (1-1/2) INCH TO TWO (2) INCH
MULCH (INCLUDING GROUNDCOVERS).

GROUNDCOVER PLANTING

NOTE:

SPACE PLANTS EQUALLY TO PROVIDE CONSISTANT COVER OVER
INDICATED PLANTING BED.

(NOT TO SCALE) 

PREPARE ENTIRE PLANT BED.  TILL EXISTING
TOPSOIL TO 12" AND AMEND AS NECESSARY.

2" LAYER OF MULCH.

SET BASE OF STEM AT FINISHED
GRADE.

NOTES:

BACKFILL PLANTING HOLE WITH EXISTING SOIL AMENDED AS NECESSARY.

BACKFILL HALF THE SOIL AND WATER TO SETTLE OUT AIR POCKETS, COMPLETE BACKFILLING
AND REPEAT WATERING.

IF ROOTS ARE CIRCLING THE ROOTBALL EXTERIOR, CUT ROOTS VERTICALLY IN SEVERAL
PLACES PRIOR TO PLANTING.

SHRUB PLANTING
(NOT TO SCALE)

4" LAYER OF MULCH.  KEEP MULCH 2" BACK
FROM TRUNK.  TRUNK FLARE TO REMAIN 2"
ABOVE FINISH GRADE.

EXCAVATE PLANTING HOLE TO A WIDTH THREE
TIMES THE DIAMETER OF THE ROOTBALL AND A
DEPTH EQUAL TO THE HEIGHT.

CUT AND REMOVE AS MUCH BURLAP AS POSSIBLE,
IF NON BIODEGRADABLE REMOVE ENTIRELY. WIRE
BASKETS TO BE REMOVED ENTIRELY.

NOTES:

BACKFILL PLANTING HOLE WITH EXISTING SOIL AMENDED AS NECESSARY.

BACKFILL HALF THE SOIL AND WATER TO SETTLE OUT AIR POCKETS, COMPLETE BACKFILLING
AND REPEAT WATERING.

IF ROOTS ARE CIRCLING THE ROOTBALL EXTERIOR, CUT ROOTS VERTICALLY IN SEVERAL
PLACES PRIOR TO PLANTING.

ONLY STAKE TREES SITUATED ON WINDY SITES OR EXPOSED TO SUBSTANTIAL PEDESTRIAN
TRAFFIC.

TREE PLANTING
NOT TO SCALE

PRUNE ONLY INJURED OR BROKEN BRANCHES.  RETAIN
NATURAL FORM OF TREE.  DO NOT TRIM LEADER, WHEN
ADJACENT TO A SIDEWALK PRUNE BRANCHES TO SIX FEET.

4" LAYER OF MULCH.  KEEP MULCH 2" BACK FROM TRUNK.
TRUNK FLARE TO REMAIN 2" ABOVE FINISH GRADE.

EXCAVATE PLANTING HOLE TO A WIDTH THREE TIMES THE
DIAMETER OF THE ROOTBALL AND A DEPTH EQUAL TO THE
HEIGHT.

CUT AND REMOVE AS MUCH BURLAP AS POSSIBLE, IF NON
BIODEGRADABLE REMOVE ENTIRELY. WIRE BASKETS TO BE
REMOVED ENTIRELY.

LIME-SEED-FERTILIZER-STRAW

4"
VA

RI
ES

TYPICAL LOAM & SEED CROSS - SECTION
NOT TO SCALE

SCREENED LOAM

EXISTING
SOILS/CLEAN FILL

01/11/2021



W
W

W
.M

ER
ID

IA
N

A
SS

O
C

.C
O

M

50
0 

C
U

M
M

IN
G

S 
C

EN
TE

R
, S

U
IT

E 
59

50
B

EV
ER

LY
, M

A
SS

A
C

H
U

SE
TT

S 
01

91
5

TE
LE

PH
O

N
E:

  (
97

8)
  2

99
-0

44
7

A
 S

 S
 O

 C
 I 

A
 T

 E
 S

69
 M

IL
K

 S
TR

EE
T,

 S
U

IT
E 

20
8

W
ES

TB
O

R
O

U
G

H
, M

A
SS

A
C

H
U

SE
TT

S 
01

58
1

TE
LE

PH
O

N
E:

 (5
08

) 8
71

-7
03

0

 M
 E

 R
 I 

D
 I 

A
 N

 

Copyright     by Meridian Associates, Inc.  All rights reserved.c

LA
N
D

 S
U
R
V
EY

O
R
S

Fi
el

d 
R
es

ou
rc

es
, 

In
c.

01/11/2021



W
W

W
.M

ER
ID

IA
N

A
SS

O
C

.C
O

M

50
0 

C
U

M
M

IN
G

S 
C

EN
TE

R
, S

U
IT

E 
59

50
B

EV
ER

LY
, M

A
SS

A
C

H
U

SE
TT

S 
01

91
5

TE
LE

PH
O

N
E:

  (
97

8)
  2

99
-0

44
7

A
 S

 S
 O

 C
 I 

A
 T

 E
 S

69
 M

IL
K

 S
TR

EE
T,

 S
U

IT
E 

20
8

W
ES

TB
O

R
O

U
G

H
, M

A
SS

A
C

H
U

SE
TT

S 
01

58
1

TE
LE

PH
O

N
E:

 (5
08

) 8
71

-7
03

0

 M
 E

 R
 I 

D
 I 

A
 N

 

Copyright     by Meridian Associates, Inc.  All rights reserved.c

Ô

                        INSTALLATION:

Ô

                         COMPONENTS:

Ô

Ô

Ô

Ô

Ô

Ô

Ô

·

·

·

Groundscapes Express, Inc.
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From: Lee Newman
To: Alexandra Clee
Subject: FW: Comment regarding Bayview Road Improvement Project
Date: Tuesday, March 2, 2021 7:58:22 AM
Attachments: BVLts.bmp

Trespass.bmp

 
 

From: Ross Whistler <rwhistler25@hotmail.com> 
Sent: Monday, March 1, 2021 3:26 PM
To: Lee Newman <LNewman@needhamma.gov>
Subject: Comment regarding Bayview Road Improvement Project
 
 
Bayview Road Improvement Project
865 Central Avenue, Needham, MA  02492
 
 
                                                                 LIGHT TRESPASS
 
 
There is concern regarding potential light contamination from some of the proposed street
lights. The electrical installation sheet ES1.02 (Figure 1) shows that street lights are to be
installed immediately adjacent to the balconies at the ends of C, E, G, I, K and M wings of the
Crescent Heights building at North Hill.
 
Figure 2 demonstrates the geometry of the situation and the potential for light trespass into
apartments.
 
While it is true that the proposed Type 2 lens primarily illuminates an elliptical area on the
ground, the surrounding area is not in darkness. There is substantial stray light, as has been
demonstrated by a street light, also having a Type 2 lens, adjacent to Avery building. The stray
light from this lens trespasses to an intolerable (per the resident)  degree into her apartment.
 
The current Bayview Road lighting caused light trespass until appropriately masked, and it
seems well to avoid repeating this situation if it can be helped.
 
There are two types of mask.  There is a close-fitting mask that limits the light emission from
each and every LED in the array in a given direction. The price has not been ascertained.
Another type, known as a house side shield, fits externally and blocks light from the entire
array in a given direction. This type would have to be custom designed and fabricated.
 

mailto:/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=2918EF72EEB4469B933B859BCB20DEC4-LEE NEWMAN
mailto:aclee@needhamma.gov

Bayview Road Improvement
Project

© street lights near apartments





won—a

~ooa

balcony

End of
building
wing

Figure 2





Recommendation:  that the Needham Planning Board impose a Condition minimizing light
trespass, perhaps using some of the following methods:
 
Relocate these lights away from the apartments
or
use a pole no longer than 11 feet so that the bottom of the installed light is at approximately
the same height as the floor of the balcony
or
that suitable masking shields be attached to these lights to avoid illuminating apartment
interiors.
 
The foregoing analysis is based on the best information available at this time.  A consulting
firm has failed to provide any information about the light support structure.
 
 
Prepared by:  Ross Whistler
                        March 1 , 2021
                        865 Central Ave, Apt K405
                       781 444-2233
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DECISION 
 

SITE PLAN SPECIAL PERMIT AMENDMENT 
Application No. 91-3 

March 2, 2021 
(Original Decision dated May 28, 1991 and amended on July 1, 1997, October 7, 1997,  

August 10, 1999, June 16, 2009, September 8, 2011, March 20, 2012, July 10, 2012,  
September 28, 2012 (insignificant modification), March 19, 2013, July 8, 2014, August 11, 2015,  

August 26, 2016 (insignificant modification)) 
 

NORTH HILL NEEDHAM INC. 
(Formerly known as Living Care Villages of Needham, Inc.) 

 
(Filed during the Municipal Relief Legislation, Chapter 53 of the Acts of 2020) 

 
DECISION of the Planning Board (hereinafter referred to as the "Board") on the petition of North Hill 
Needham, Inc. 865 Central Avenue, Needham, Massachusetts, (hereinafter referred to as the "Petitioner"), 
for property located at 865 Central Avenue, Needham, Massachusetts.  Said property is shown on 
Needham Town Assessor's Plan No. 309, as Parcel 25, and contains 59.54 acres. 
 
This Decision is in response to an Application submitted to the Board on January 25, 2021, by the 
Petitioner for: (1) a Major Project Site Plan Special Permit Amendment under Section 7.4 of the Needham 
Zoning By-Law (hereinafter the "By-Law") and Section 4.2 of Site Plan Special Permit No. 91-3, dated 
September 8, 2011, as amended; and (2) a Special Permit under Sections 5.1.1.5 and 5.1.1.7 of the By-
Law to waive strict adherence to the off-street parking requirements of Section 5.1.3 (Parking Plan 
Design Requirements) of the By-Law, more specifically, in Section 5.1.3(f), to waive the parking space 
size requirement of six existing parking spaces, and in Section 5.1.3(n), to waive the requirement to install 
bicycle racks. 
  
The requested Major Project Site Plan Special Permit, would, if granted, permit the Petitioner to make 
modifications to the Plans approved in connection with Major Project Site Plan Special Permit 
Amendment No. 91-3, dated May 28, 1991 as amended by Amendments dated July 1, 1997, October 7, 
1997, August 10, 1999, June 16, 2009, September 8, 2011, March 20, 2012, July 10, 2012, September 28, 
2012, March 19, 2013, July 8, 2014, August 11, 2015 and August 26, 2016, respectively. The proposed 
modifications would allow the Petitioner to construct 75 new parking spaces along a portion of the 
existing fire lane, widen the fire lane, and undertake associated sitework and landscaping.  
 
The Petitioner has further noted in its application that the existing cooling tower shown on the plans for 
purposes of illustration needs replacement and that the proposed location of the cooling tower (also 
shown on the plans) is slightly different from the current location. The replacement of the existing cooling 
tower is part of a continuous process of maintenance, repair, and replacement of elements of a large 
facility such as North Hill, and Petitioner requests that the Board make a determination that said cooling 
tower replacement is not part of the site plan review process and will be permitted and overseen, as 
required, by the Building Department. 
 
After causing notice of the time and place of the public hearing and of the subject matter thereof to be 
published, posted and mailed to the Petitioner, abutters and other parties in interest as required by law, the 
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hearing was called to order by the Chairperson, Jeanne S. McKnight on Tuesday, February 16, 2021 at 
7:30 p.m. via remote meeting using Zoom ID 826-5899-3198.  Board members Jeanne S. McKnight, Paul 
S. Alpert, Martin Jacobs and Adam Block were present at the February 16, 2021 hearing. The record of 
the proceedings and the submission upon which this decision is based may be referred to in the office of 
the Town Clerk or the office of the Board. 
 
Submitted for the Board's deliberation prior to the close of the public hearing were the following exhibits: 
 
Exhibit 1 Application Form for Site Plan Review completed by the applicant’s representative dated 

January 25, 2021, with Exhibit A and application signed by property owner dated 
February 4, 2021, including “Clerk’s Certificate”.  

 
Exhibit 2 Letter to the Needham Planning Board, from Attorney Evans Huber, dated January 14, 

2021. 
 
Exhibit 3 Memorandum from Dan Keches and Justin Mosca, Vanasse Hangen Brustlin, Inc., 101 

Walnut Street, PO Box 9151, Watertown MA, 02472, dated January 4, 2021, regarding 
Plan Changes. 

 
Exhibit 4 Memorandum from Dan Keches and Justin Mosca, Vanasse Hangen Brustlin, Inc., 101 

Walnut Street, PO Box 9151, Watertown MA, 02472, dated January 4, 2021, regarding 
stormwater revisions, with attachments. 

 
Exhibit 5 Plans entitled “North Hill Life Care Facility, 865 Central Avenue, Needham, 

Massachusetts 02492” prepared by Vanasse Hangen Brustlin, Inc., 101 Walnut Street, 
P.O. Box, 9151, Watertown, MA, 02471, Hammer + Walsh design Inc., 24 Famesworth 
Street, 4th Floor, Boston, MA, 02210, consisting of 19 sheets: Sheet 1, Title Sheet, dated 
June 17, 2011, revised July 28, 2011, December 3, 2012, April 1, 2013, May 28, 2014, 
July 8, 2014, July 30, 2015, August 9, 2016 and January 4, 2021; Sheet 2, Sheet C2, 
entitled “Key Plan,” dated June 17, 2011, revised July 28, 2011, December 3, 2012, May 
28, 2014, July 14, 2016 and January 4, 2021; Sheet 3, Sheet C3, entitled “Overall Site 
Master Plan,” dated June 17, 2011, revised July 28, 2011, December 3, 2012, May 28, 
2014, July 14, 2016 and January 4, 2021; Sheet 4, Sheet C3.1, entitled “Phasing Site 
Plan,” dated June 17, 2011, revised July 28, 2011, December 3, 2012, May 28, 2014, July 
8, 2014, July 14, 2016 and January 4, 2021; Sheet 5, Sheet C4.1.2, entitled “Bayview 
Road, Layout and Materials Plan,” dated January 4, 2021; Sheet 6, Sheet C4.2.2, entitled 
“Bayview Road, Layout and Materials Plan,” dated January 4, 2021; Sheet 7, Sheet 
C4.3.2, entitled “Bayview Road, Layout and Materials Plan,” dated January 4, 2021; 
Sheet 8, Sheet C5.1.2, entitled “Bayview Road, Grading and Drainage Plan,” dated 
January 4, 2021; Sheet 9, Sheet C5.2.2, entitled “Bayview Road, Grading and Drainage 
Plan,” dated January 4, 2021; Sheet 10, Sheet C5.3.2, entitled “Bayview Road, Grading 
and Drainage Plan,” dated January 4, 2021; Sheet 11, Sheet C6.1.2, entitled “Bayview 
Road, Utilities Plan,” dated January 4, 2021; Sheet 12, C6.2.2, entitled “Bayview Road, 
Utilities Plan,” dated January 4, 2021; Sheet 13, C6.3.2, entitled “Bayview Road, Utilities 
Plan,” dated January 4, 2021; Sheet 14, Sheet C7, entitled “Emergency Vehicle Access 
Plan,” dated June 17, 2011, revised July 28, 2011, December 3, 2012, May 28, 2014 and 
January 4, 2021; Sheet 15, Sheet C8.5, entitled “Bayview Road, Site Details,” dated 
January 4, 2021; Sheet 16, Sheet L3.7, entitled “Bayview Road, Stairway and Path 
Improvements,” dated January 4, 2021; Sheet 17, Sheet L3.8, entitled “Bayview Road, 
Bioretention Basin Planting Plans,” dated January 4, 2021; Sheet 18, Sheet PH1.02, 
entitled “Bayview Road, Lighting Photometric Plan,” dated January 4, 2021; Sheet 19, 
Sheet ES1.02, entitled “Bayview Road, Site Distribution Plan,” dated January 4, 2021. 
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Exhibit 6 Design Review Board Approval on January 11, 2021. 
 
Exhibit 7 Interdepartmental Communication ("IDC") to the Board from Dennis Condon, Chief of 

the Needham Fire Department, dated January 20, 2021; IDC to the Board from  Tara 
Gurge, Assistant Director of Public Health, the Needham Health Department dated 
January 21, 2021 and February 16, 2021; IDC to the Board from Tom Ryder, Assistant 
Town Engineer, the Needham Department of Public Works dated February 10, 2021.  

 
Exhibits 1, 2, 3, 4, and 5 are referred to hereinafter as the Plan. 
 
Submitted for the Board's deliberation after to the close of the public hearing (content stated verbally at 
hearing) was the following exhibit: 
 
Exhibit 8 Letter to the Needham Planning Board, from Attorney Evans Huber, dated February 17, 

2021. 
 

FINDINGS AND CONCLUSIONS 
 

Based upon its review of the exhibits and the record of the proceedings, the Board found and concluded 
that: 
 
1.1 The subject property is located in an A-2 and SRA Zoning District.  The residential component of 

North Hill is a use permitted as of right.  The Health Center, as a nursing home, is a use permitted 
by Special Permit originally issued by the Board of Appeals on June 12, 1979, and modified 
March 9, 1982, and April 18, 1984.  The property was also the subject of a Special Permit 
Amendment issued by the Planning Board on May 28, 1991, and further amended on July 1, 
1997, October 7, 1997, August 10, 1999, June 16, 2009, September 8, 2011, March 20, 2012, July 
10, 2012, September 28, 2012 (insignificant modification), March 19, 2013, July 8, 2014, August 
11, 2015, and August 26, 2016 (insignificant modification).  The Planning Board’s jurisdiction 
arises from the Site Plan Review provisions of Section 7.4 of the By-Law.  The existing Special 
Permit, as amended, provided for an aggregate of 512 parking spaces serving the entire existing 
development on the property. 

 
1.2 The property is shown on Needham Town Assessor's Plan 309, parcel 25, and contains 59.54 

acres.  The property is owned by Babson College and is leased to the Petitioner. 
 
1.3 As indicated on the Zoning Table shown on the Plan, the proposed Project conforms to the zoning 

requirements as to height, lot coverage and front, side and rear setbacks and all other applicable 
dimensional requirements of the By-Law. 

 
1.4 The Petitioner has expanded and modernized its facility over the past several years, much of it 

pursuant to the Planning Board special permit/site plan review process. There presently exists a 
12-foot wide fire lane that parallels the rear of the main building. During the construction process 
associated modernization, a number of residents and staff parked adjacent to the fire lane. In 
many instances those parking spaces were closer to residents’ units or staff offices than the 
parking areas that were formerly utilized, so several residents and staff continued to park adjacent 
to the fire lane following construction.  For the benefit that proximity of spaces brings, 
particularly to many senior citizens who have some difficulty walking longer distances (much of 
it outside), the Petitioner now seeks to make the parking arrangement at the fire lane permanent. 
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1.5 The proposed modifications would allow the Petitioner to construct 75 new parking spaces along 

a portion of the existing fire lane, widen the fire lane, and undertake associated sitework and 
landscaping.  

 
1.6  The total number of parking spaces after completion of the project will increase from 512 to 587. 

The existing Special Permit, as amended, provided for an aggregate of 512 parking spaces at the 
conclusion of the project serving the entire existing development on the property.  The project, as 
proposed by this application for an amendment, will increase the total number of parking spaces 
at the conclusion of the project to 587 parking spaces. 

 
1.7 The project comprises replacement of most of the existing access drive in the area of work with a 

20-foot wide paved driveway conforming to access requirements for fire lanes, and the addition 
of paved parallel parking to the outer perimeter. For the remaining portion of the drive at the east 
end, the driveway width is proposed to be increased to 24 feet to accommodate “head in” parking 
where adjacent topography allows. Curbing is proposed to be provided along the outer edge of the 
new pavement to route stormwater from the reconstructed drive into the onsite stormwater 
management system and prevent runoff down the adjacent slopes. Stormwater will flow overland 
to one of two proposed lined, filtering bioretention basins located on the outside of the new 
driveway near “G” and “I” Wings of the Independent Living Building. Outlets from these basins 
will connect back to the existing closed-drainage system within Bayview Road, ultimately routing 
this stormwater to the existing stormwater infiltration/detention basin at East Militia Heights 
Drive. Stormwater runoff from the paved area of the fire lane that previously flowed untreated 
toward Central Avenue will now be collected in an onsite stormwater management system 
designed to provide greater than the requisite water quality using bioretention basins providing 
removal of suspended solids, phosphorus, and pathogens. 

 
1.8 The Needham Conservation Commission issued an Order of Conditions on August 18, 2011, with 

respect to the portions of the Project within its jurisdiction and issued an amendment to said 
Order of Conditions on June 20, 2012. 

 
1.9 None of the proposed work is within the Conservation Restriction on site, as shown on the plans.  
 
1.10 The Petitioner has requested a Special Permit pursuant to Section 5.1.1.5 and 5.1.1.7 of the 

Zoning By-Law, to waive strict adherence to the off-street parking requirements of Section 5.1.3 
(Required Parking) of the By-Law.  The project complies with all the design criteria set forth in 
Section 5.1.3 except that the Petitioner is seeking a waiver from Section 5.1.3(n) and Section 
5.1.3(f). The Petitioner is seeking a waiver from the Section 5.1.3(n) bicycle rack requirement 
and requests that, due in part to the topography and location of the property, and the population 
that it serves. The Petitioner notes that parking waivers have already been granted with respect to 
the necessity of providing bicycle racks, but the Petitioner requests the relief again if the Board 
determines that the provisions of Section 5.1.1.7 are applicable.   

 
1.11 In addition, a waiver is requested from the requirements of Section 5.1.3(f) (Parking Space Size) 

with respect to the six existing spaces located along the southeasterly corner of the existing Farley 
building. The spaces are non-compliant in that they are of varying lengths (between 14-16 feet). 
A parking waiver has already been granted with respect to these parking spaces, but the Petitioner 
requests this relief again, if the Board determines that the provisions of Section 5.1.1.7 are 
applicable. 

 
1.12 The Petitioner notes that the existing cooling tower shown on the plans for purposes of 

illustration is in need of replacement and the proposed location of the cooling tower (also 
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shown on the plans) is slightly different from the current location. The Petitioner has 
proposed to replace the existing cooling tower and pad with a new cooling tower and pad 
having dimensions as follows:  

 
Existing Cooling Tower   New Cooling Tower 
Width 5'-5/8"    Width 4"-1 3/4" 
Length 12-2 7/8"   Length 9'-5 3/8" 
Height: 9'-3 h"    Height 9'-11" 
 
Tower Pad    Tower Pad 
Width 16'    Width 19' 
Length 18'    Length 22' 

 
The replacement of the existing cooling tower is part of a continuous process of maintenance, 
repair, and replacement of elements of a large facility such as North Hill, and the Petitioner 
requests that the Board make a determination that said cooling tower replacement is not part of 
the site plan review process and will be permitted and overseen, as required, by the Building 
Department. The Planning Board determined that the cooling tower is subject to site plan review 
and has approved the proposed new location as shown on the plan in Exhibit 5 and as described 
above and in Exbibit 8 subject to the terms of this permit. 

 
1.13 There is proposed to be a guardrail on the side of the driveway that slopes downward towards the 

conservation restriction to restrict snow form being pushed in that direction. Snow is proposed to 
be hauled to the inside of the bays in between the wings of the building. From there it will melt 
and flow towards the street’s stormwater system.   

 
1.14 Adjoining premises will be protected against seriously detrimental uses on the site by provision of 

surface water drainage, sound and sight buffers and preservation of views, light and air.  The 
proposal is creating better stormwater management on the portion of the site affected. Sound and 
site buffers will not be affected, as the driveway already exists.  The improvements proposed by 
this application have been designed to be consistent with the existing structures and other 
improvements.     

  
1.15 Convenience and safety of vehicular and pedestrian movement within the site and on adjacent 

streets, and the location of driveway openings in relation to traffic or to adjacent streets has been 
assured.  Traffic flow will continue in the one-way direction on the driveway but will now 
provide the required fire lane width for added safety.  

  
1.16 Adequacy of the arrangement of parking and loading spaces in relation to the proposed uses of 

the premises has been achieved.   The total number of parking spaces after the conclusion of the 
Project will increase from 512 to 587.  All new parking spaces will meet existing parking criteria 
and the only spaces that are non-compliant are the six parking spaces along the southeast corner 
of the Farley Building, for which waivers have been granted.   

 
1.17 Adequate methods of disposal of refuse and other waste resulting from the uses permitted on the 

site have been assured.  The methods of disposal of refuse and other wastes remain consistent 
with existing conditions.  Solid waste and refuse will be disposed of in compliance with all 
applicable rules and regulations.  The waste water system is connected to the municipal sewer 
system and will continue to do so.  Disposal of refuse will continue to be handled at the existing 
loading bay door on the south side of the existing Farley Building and at the trash compactor 
located at the Skilled Nursing Facility loading dock. 
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1.18 Relationship of structures and open spaces to the natural landscape, existing buildings and other 

community assets in the area and compliance with other requirements of the By-Law has been 
met.  No additional structures are being added as a result of the current proposal. The cooling 
tower is being relocated to a location very near its prior location to accommodate the widening of 
the driveway. The community garden, a natural area and asset for North Hill residents, will 
remain.  

 
1.19 Mitigation of adverse impact on the Town's resources, including the effect on the Town's water 

supply and distribution system, sewer collection and treatment, fire protection and streets has 
been assured.  The changes proposed by this application will have no additional impact on the 
Town’s resources.   The work proposed by the present application represents minor modifications 
and refinements to the total project. 

 
1.20 No change in the total number of beds and/or units is contemplated by the current proposal.  
 
1.21 The Petitioner met with the Design Review Board on January 11, 2021 and obtained approval for 

the project.  
 
1.22 Under Section 7.4 of the By-Law, a Major Project Site Plan Review Special Permit may be 

granted in the Apartment-2 Zoning District and in the Single Residence A Zoning District, if the 
Board finds that the proposed development complies with the standards and criteria set forth in 
the provisions of the By-Law.  On the basis of the above findings and conclusions, the Board 
finds that the proposed development plan, as conditioned and limited herein for the Site Plan 
Review, to be in harmony with the purposes and intent of the By-Law, to comply with all 
applicable By-Law requirements, to have minimal adverse impact, and to be harmonious with the 
surrounding area. 

 
1.23 Under Section 5.1.1.5 of the By-Law, a special permit to waive certain parking plan and design 

requirements as set forth in Section 5.1.3, more specifically, in Section 5.1.3(n), to waive the 
requirement for bicycle racks, if the particular use, structure or lot does not warrant the 
application of certain design requirements, and that the elimination of the bicycle rack 
requirement is warranted.  On the basis of the above findings and conclusions, the Board finds 
that there are special and unique circumstances justifying the elimination of the bicycle rack 
requirement, as conditioned and limited herein, which will also be consistent with the intent of 
the By-Law and which will not increase the detriment to the Town’s and neighborhood’s inherent 
use.  Under Section 5.1.1.5 of the By-Law, a special permit to waive certain parking plan and 
design requirements as set forth in Section 5.1.3, more specifically, in Section 5.1.3(f), to waive 
the minimum length of parking space, may be granted, if the Board finds that, owing to special 
and unique circumstances, the particular use, structure or lot does not warrant the application of 
certain design requirements.  Given that the six existing spaces located along the southeasterly 
corner of the existing Farley Building are non-compliant spaces in that they are of varying 
lengths, between 14 and 16 feet, and that said parking spaces are located at the end of the 
maneuvering aisle, the Board finds that there are special and unique circumstances justifying that 
continuation of the non-compliant length of the six (6) spaces described herein, which will also be 
consistent with the intent of the By-Law and which will not increase the detriment to the Town’s 
and neighborhood’s inherent use.   

 
THEREFORE, the Board voted 4-0 to grant (1) the requested Major Project Site Plan Special Permit 
Amendment under Section 7.4 of the Needham Zoning By-Law and Section 4.2 of Site Plan Special 
Permit No. 91-3, dated September 8, 2011, as amended; and (2) the requested Special Permit under 
Sections 5.1.1.5 and 5.1.1.7 of the Zoning By-Law to waive strict adherence to the off-street parking 
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requirements of Section 5.1.3 (Parking Plan Design Requirements) of the By-Law, more specifically, in 
Section 5.1.3(f), to waive the parking space size requirement of six existing parking spaces, and in 
Section 5.1.3(n), to waive the requirement to install bicycle racks; subject to the following plan 
modifications, conditions and limitations. 
 

PLAN MODIFICATIONS 
 
Prior to the issuance of a building permit or the start of any construction on the site, the Petitioner shall 
cause the Plan to be revised to show the following additional, corrected, or modified information.  The 
Building Inspector shall not issue any building permit, nor shall he permit any construction activity on the 
site to begin on the site until and unless he finds that the Plan is revised to include the following 
additional corrected or modified information.  Except where otherwise provided, all such information 
shall be subject to the approval of the Building Inspector.  Where approvals are required from persons 
other than the Building Inspector, the Petitioner shall be responsible for providing a written copy of such 
approvals to the Building Inspector before the Inspector shall issue any building permit or permit for any 
construction on the site.  The Petitioner shall submit nine copies of the final Plans as approved for 
construction by the Building Inspector to the Board prior to the issuance of a Building Permit. 
 
2.0 No Plan Modifications required.   
 

CONDITIONS 
 
3.0 The following conditions of this approval shall be strictly adhered to.  Failure to adhere to these 

conditions or to comply with all applicable laws and permit conditions shall give the Board the 
rights and remedies set forth in Section 3.23 hereof. 

 
3.1 The Special Permit issued to Babson College by the Board of Appeals on June 12, 1979 and filed 

with the Town Clerk on August 2, 1979, the Special Permit amendment issued to Babson College 
by the Board of Appeals on March 9, 1982, and filed with the Town Clerk on March 15, 1982, 
the Special Permit amendment issued to Living Care Villages of Massachusetts, Inc. by the Board 
of Appeals on April 18, 1984, and filed with the Town Clerk on May 4, 1984, the Special Permit 
amendment issued by the Planning Board on May 28, 1991, and filed with the Town Clerk on 
June 6, 1991, the Special Permit amendment issued by the Planning Board on July 1, 1997, and 
filed with the Town Clerk on July 1, 1997, the Special Permit amendment issued by the Planning 
Board on October 7, 1997, and filed with the Town Clerk on October 10, 1997, the Special 
Permit amendment issued by the Planning Board on August 10, 1999, and filed with the Town 
Clerk on August 13, 1999, the Special Permit amendment issued by the Planning Board on June 
16, 2009, and filed with the Town Clerk on June 17, 2009, the Special Permit amendment issued 
by the Planning Board on September 8, 2011, and filed with the Town Clerk on September 12, 
2011, the Special Permit amendment issued by the Planning Board on March 20, 2012, and filed 
with the Town Clerk on March 20, 2012, the Special Permit amendment issued by the Planning 
Board on July 10, 2012, and filed with the Town Clerk on August 1, 2012, the Special Permit 
amendment issued by the Planning Director on September 28, 2012, the Special Permit 
amendment issued by the Planning Board on March 19, 2013, and filed with the Town Clerk on 
March 21, 2013, the Special Permit amendment issued by the Planning Board on July 8, 2014, 
and filed with the Town Clerk on July 11, 2014, the Special Permit amendment issued by the 
Planning Board on August 11, 2015, and filed with the Town Clerk on August 13, 2015, and the 
Special Permit amendment issued by the Planning Director on August 26, 2016, are incorporated 
by reference and all other conditions therein imposed remain in full force and effect, except that 
modifications as shown on the “Plan” are hereby approved and incorporated by reference as 
conditioned by this Decision. 
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3.2 The work authorized by this Decision is the following: 
 

(a) Widening the existing fire lane to 20 feet and 24 feet for a small portion; 
(b) Creation of 75 new parking spaces adjacent to the widened fire lane; 
(c) Associated sitework, such as adding handrails to the existing walkway adjacent to Building 

G, and reconstructing a portion of the existing walkway adjacent to Building I; 
(d) Landscaping; and 
(e) Relocation and replacement of the cooling tower; 

 
 All as shown on the plans in Exhibit 5 and as detailed in Section 1.12 and Exhibit 8.   
  
3.3 The buildings, support services, parking areas, driveways, walkways, landscape areas, and other 

site and off-site features shall be constructed in accordance with the Plan.  Any changes, revisions 
or modifications to the Plan shall require approval by the Board. 

 
3.4. All buildings and land constituting the premises shall remain under a single leasehold ownership 

interest. 
 
3.5 Sufficient parking shall be provided on the locus at all times in accordance with the Plan and 

there shall be no parking of motor vehicles off the locus at any time, except for construction and 
other vehicles as may be parked on property owned by others with the assent of the property 
owner, including the Town of Needham. 

 
3.6 A minimum of 587 parking spaces shall be provided on the site at all times at completion of this 

phase of the project. All off-street parking shall comply with the requirements of Section 5.1.3 of 
the By-Law, except as otherwise waived by this Decision. 

 
3.7 All required handicapped parking spaces shall be provided including above-grade signs at each 

space that include the international symbol of accessibility on a blue background with the words 
“Handicapped Parking Special Plate Required Unauthorized Vehicles May be Removed at 
Owner's Expense”.  The quantity and design of spaces, as well as the required signage shall 
comply with the M.S.B.C. 521 CMR Architectural Access Board Regulation and the Town of 
Needham General By-Laws. 

 
3.8 The Petitioner shall submit to the Building Inspector the plans and specifications for the cooling 

tower. The cooling tower shall be designed in accordance with the specification detailed in 
Section 1.12 and Exhibit 8 of this Decision. The cooling tower shall be designed, operated and 
screened to comply with all applicable Federal, state and local regulations, including those 
addressing sound attenuation to protect the adjoining properties and nearest inhabited residence.  

 
3.9 All new utilities, including telephone and electrical service, shall be installed underground from 

the street line.  
 
3.10 The maintenance of site and parking lot landscaping shall be the responsibility of the Petitioner 

and the site and parking lot landscaping shall be maintained in good condition. 
 
3.11 A signed and stamped Storm Water Management Policy form has been submitted to the Town of 

Needham, together with a construction mitigation and an operation and maintenance plan as 
described in the policy.  A copy of the inspection reports for the Operations and Maintenance 
Program of the Stormwater Management Report shall be provided to the Planning Board on an 
annual basis. 
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3.12 All solid waste shall be removed from the site by a private contractor.  Snow shall also be 
removed or plowed by private contractor or Petitioner’s staff.  All snow shall be removed or 
plowed such that the total number and size of parking spaces are not reduced and shall be moved 
away from the steep slope towards the conservation restriction.  

 
3.13 Lighting proposed to be installed by the cooling tower on site shall not cause a public health 

nuisance, with lighting being allowed to migrate on to other abutting properties. If complaints are 
received, this lighting shall be adjusted if warranted pursuant to Board of Health standards so it 
will not cause a public health nuisance. 

 
3.14 In constructing and operating the proposed buildings on the locus pursuant to this Special Permit, 

due diligence shall be exercised, and reasonable efforts shall always be made to avoid damage to 
the surrounding areas or adverse impact on the environment. 

 
3.15 Excavation material and debris, other than rock used for walls and ornamental purposes and fill 

suitable for placement elsewhere on the site, shall be removed from the site. 
 
3.16 All construction staging shall be on-site.  No construction parking shall be on public streets.  

Construction parking shall be all on site or a combination of on-site and off-site parking at 
locations in which the Petitioner can make suitable arrangements.  If required by the Building 
Inspector, construction staging plans shall be included in the final construction documents prior to 
the filing of a Building Permit and shall be subject to the review and approval of the Building 
Inspector. 

 
3.17 The following interim safeguards shall be implemented during construction: 
 

(a) The hours of construction shall be 7:00 a.m. to 5:00 p.m. Monday through Saturday. 
 
(b) The Petitioner's contractor shall provide temporary security chain-link or similar type 

fencing around the portions of the Project site, which require excavation or otherwise 
pose a danger to public safety. 

 
(c) The Petitioner's contractor shall designate a person who shall be responsible for the 

construction process.  That person shall be identified to the Police Department, the 
Department of Public Works, the Building Inspector and the abutters and shall be 
contacted if problems arise during the construction process.  The designee shall also be 
responsible for assuring that truck traffic and the delivery of construction material does 
not interfere with or endanger traffic flow on Central Avenue, East Militia Heights Road 
and Forest Street. 

 
(d) The Petitioner shall take appropriate steps to minimize, to the maximum extent feasible, 

dust generated by the construction including, but not limited to, requiring subcontractors 
to place covers over open trucks transporting construction debris and keeping Central 
Avenue, East Militia Heights Road and Forest Street clean of dirt and debris and watering 
appropriate portions of the construction site from time to time as may be required. 

 
3.18 No portion of the newly paved driveway, including the 75 new parking spaces, nor the new 

cooling tower shall be constructed until: 
 

(a) The final plans shall be in conformity with those approved by the Board, and a statement 
certifying such approval shall have been filed by this Board with the Building Inspector. 
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(b) The Petitioner shall have met the conditions of Section 3.8 of this decision as relates the 
cooling tower. 
 

(c) The Petitioner shall have recorded with the Norfolk County Registry of Deeds a certified 
copy of this Decision granting this Special Permit Amendment and Site Plan Approval 
with the appropriate reference to the book and page number of the recording of the 
Petitioner's title deed or notice endorsed thereon. 

 
3.19 The Board acknowledges that the first portion of the work for this project involves the 

construction of a new concrete pad and the installation of the new cooling tower (including 
associated site work).  The second component of the project is the removal of the existing cooling 
tower and the existing concrete pad.  The third component of the project is the widening of the 
fire lane and the construction of the 75 new parking spaces (and associated site work). No portion 
of the 75 new parking spaces shall be utilized for parking until the following conditions are met:  

 
(a) An as-built plan, supplied by the engineer of record certifying that the on-site project 

improvements associated with the work authorized by this Decision is requested were 
built according to the approved documents, has been submitted to the Board and 
Department of Public Works.  The as-built plan shall show the cooling tower, all finished 
grades and final construction details of the driveways, parking areas, drainage systems, 
utility installations, and sidewalk and curbing improvements on-site, in their true 
relationship to the lot lines.  In addition to the engineer of record, said plan shall be 
certified by a Massachusetts Registered Land Surveyor. 

 
(b) There shall be filed with the Building Inspector and Board a statement by the Department 

of Public Works certifying that the finished grades and final construction details of the 
driveways, parking areas, drainage systems, utility installations, and sidewalks and 
curbing improvements on-site associated with the work authorized by this Decision is 
requested, have been constructed to the standards of the Town of Needham Department 
of Public Works and in accordance with the approved Plan.   

 
(c) There shall be filed with the Building Inspector a Certificate of Compliance signed by a 

registered engineer upon completion of construction of the cooling tower. 
 

(d) There shall be filed with Building Inspector a supplemental letter from Petitioner’s 
acoustical engineer confirming that the cooling tower has been installed such that its 
operation at any time of the day or night shall not exceed the applicable Commonwealth 
of Massachusetts and Town of Needham noise regulations.   

  
3.20 The proposed driveway, parking spaces and cooling tower shall contain the dimensions and shall 

be located on that portion of the locus as shown on the Plan, as modified by this Decision, and in 
accordance with the applicable dimensional requirements of the By-Law.   

 
3.21 The Petitioner, by accepting this permit Decision, warrants that the Petitioner has included all 

relevant documentation, reports, and information available to the Petitioner in the application 
submitted, that this information is true and valid to the best of the Petitioner's knowledge. 

 
3.22 In addition to the provisions of this approval, the Petitioner must comply with all requirements of 

all state, federal, and local boards, commissions or other agencies, including, but not limited to, 
the Board of Selectmen, Building Inspector, Fire Department, Department of Public Works, 
Conservation Commission, Police Department, and Board of Health. 

 



 Needham Planning Board Decision – 865 Central Avenue, March 2, 2021                                                11 

3.23 Violation of any of the conditions of this decision shall be grounds for revocation of any building 
permit granted hereunder as follows:  In the case of violation of any conditions of this decision, 
the Town will notify the Petitioner of such violation and give the Petitioner reasonable time, not 
to exceed thirty (30) days, to cure the violation.  If, at the end of said thirty (30) day period, the 
Petitioner has not cured the violation, or in the case of violations requiring more than thirty (30) 
days to cure, has not commenced the cure and prosecuted the cure continuously, the permit 
granting authority may, after notice to the Petitioner, conduct a hearing in order to determine 
whether the failure to abide by the conditions contained herein should result in a recommendation 
to the Building Inspector to revoke any building permit or certificate of occupancy granted 
hereunder.  This provision is not intended to limit or curtail the Town’s other remedies to enforce 
compliance with the conditions of this decision including, without limitation, by an action for 
injunctive relief before any court of competent jurisdiction.  The Petitioner agrees to reimburse 
the Town for its reasonable costs in connection with the enforcement of the conditions of this 
decision if the Town prevails in such enforcement action. 

 
LIMITATIONS 

 
4.0 The authority granted to the Petitioner by this permit is limited as follows: 
 
4.1 This permit applies only to the site and off-site improvements, which are the subject of this 

petition.  All construction to be conducted on-site and off-site shall be conducted in accordance 
with the terms of this permit and shall be limited to the improvements on the Plan, as modified by 
this Decision. 

 
4.2 There shall be no further development of this site without further site plan approval as required 

under Section 7.4 of the By-Law.  The Board, in accordance with M.G.L., Ch. 40A, S.9 and said 
Section 7.4, hereby retains jurisdiction to (after hearing) modify and/or amend the conditions to, 
or otherwise modify, amend or supplement, this Decision and to take other action necessary to 
determine and ensure compliance with the Decision. 

 
4.3 This Decision applies only to the requested Special Permits and Site Plan Review.  Other permits 

or approvals required by the By-Law, other governmental boards, agencies or bodies having 
jurisdiction shall not be assumed or implied by this Decision. 

 
4.4 The conditions contained within this Decision are limited to this specific application and are 

made without prejudice for any further modification or amendment. 
 
4.5 No approval of any indicated signs or advertising devices is implied by this Decision. 
 
4.6 The foregoing restrictions are stated for the purpose of emphasizing their importance but are not 

intended to be all-inclusive or to negate the remainder of the By-Law. 
 
4.7 This Site Plan Special Permit shall lapse on March 2, 2023, if substantial use thereof has not 

sooner commenced, except for good cause.  Any requests for an extension of the time limits set 
forth herein must be in writing to the Board at least thirty (30) days prior to March 2, 2023.  The 
Board herein reserves its rights and powers to grant or deny such extension without a public 
hearing.  The Board, however, shall not grant an extension as herein provided unless it finds that 
the use of the property in question or the construction of the site has not begun, except for good 
cause. 

 
4.8 This decision shall be recorded in the Norfolk District Registry of Deeds and shall not become 

effective until the Petitioner has delivered a certified copy of the document to the Board.  In 



 Needham Planning Board Decision – 865 Central Avenue, March 2, 2021                                                12 

accordance with G.L. Chapter 40A, Section 11, this Major Site Plan Special Permit shall not take 
effect until a copy of this decision bearing the certification of the Town Clerk that twenty (20) 
days have elapsed after the decision  has been filed in the office of the Town Clerk and either that 
no appeal has been filed or the appeal has been filed within such time is recorded in the Norfolk 
District Registry of Deeds and is indexed in the grantor index under the name of the owner of 
record or is recorded and noted on the owner’s certificate of title.  The person exercising rights 
under a duly appealed Special Permit does so at the risk that a court will reverse the permit and 
that any construction performed under the permit may be ordered undone. 

 
The provisions of this Special Permit shall be binding upon every owner or owner of the lots and the 
executors, administrators, heirs, successors and assigns of such owners, and the obligations and 
restrictions herein set forth shall run with the land, as shown on the Plan, as modified by this Decision, in 
full force and effect for the benefit of and enforceable by the Town of Needham. 
 
Any person aggrieved by this Decision may appeal pursuant to General Laws, Chapter 40A, Section 17, 
within twenty (20) days after filing of this Decision with the Needham Town Clerk. 
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Witness our hands this 2nd day of March, 2021 
 
NEEDHAM PLANNING BOARD 
 
________________________________ 
Jeanne S. McKnight, Chairman 
 
_________________________________ 
Paul S. Alpert 
 
_________________________________ 
Martin Jacobs  
 
_________________________________ 
Adam Block 
 

 
 

COMMONWEALTH OF MASSACHUSETTS 
Norfolk, ss                     _______________2021 
 
On this ______day of __________________, 2021, before me, the undersigned notary public, personally 
appeared __________________________, one of the members of the Planning Board of the Town of 
Needham, Massachusetts, proved to me through satisfactory evidence of identification, which was 
____________________________________, to be the person whose name is signed on the proceeding or 
attached document, and acknowledged the foregoing to be the free act and deed of said Board before me.                            
       
 
      ________________________    

 Notary Public 
        
      My Commission Expires: ____________ 
 
 
TO WHOM IT MAY CONCERN: This is to certify that the 20-day appeal period on the approval of the 
Project proposed by North Hill Needham, Inc. 865 Central Avenue, Needham, Massachusetts, for 
Property located at 865 Central Avenue, Needham, Massachusetts, has passed,   
 
____and there have been no appeals filed in the Office of the Town Clerk or 
____there has been an appeal filed. 
 
______________________          
Date                                                              Theodora K. Eaton, Town Clerk 
     
       
Copy sent to: 

 
Petitioner-Certified Mail # ________ Board of Selectmen   Board of Health  
Town Clerk    Engineering    Director, PWD 
Building Inspector   Fire Department   Design Review Board 
Conservation Commission  Police Department   Evans Huber, Attorney 
Parties in Interest 



From: Roy Cramer
To: Lee Newman; Alexandra Clee
Cc: Evans Huber; Roger Gurney
Subject: North Hill draft decision
Date: Monday, March 1, 2021 12:58:05 PM

Lee, Alex and Members of the Planning Board:
 
I have reviewed the draft decision for the North Hill project. My only comment is related to Section
3.19 (d), which North Hill and I believe should be deleted.  Please note the following:
 

1. Section 7.4.6 of the Zoning By-law provides the review criteria that the Board shall consider
during site plan review. Section 7.4.6 (a) states that one of the criteria is “Protection of
adjoining premises against seriously detrimental uses by provision for surface water drainage,
sound and sight buffers and preservation of views, light and air.  In this case, a replacement
cooling tower is being proposed to replace an existing cooling tower that has been operated
for nearly 20 years and has reached the end of its useful life. I do not believe that a
replacement cooling tower with dimensions similar to the old cooling tower to be located only
a few feet from the existing cooling tower, can be characterized as a “seriously detrimental”
use.

 
2. The applicable noise standard established by the Massachusetts Department of

Environmental Protection (which standard is utilized by the Town of Needham) is that the
introduction of a noise source that increases sound levels by more than 10 decibels over
ambient conditions, at the property line or nearest residential dwelling,  is considered a noise
impact. Also,   if a noise source creates a pure tone condition over ambient conditions at the
property line or nearest residential dwelling, that a noise impact is deemed to have been
created.  

 
3. The manufacturer’s sound level data for both the existing Evapco cooling tower and the

proposed Marley cooling tower have been reviewed and evaluated. Based on that data the
sound level associated with the existing Evapco cooling tower is 5 decibels less than the
proposed Marley cooling tower at the noise source. (The allowable limit is 10 decibels). Since
sound dissipates with distance, the potential change in sound level attributed to the proposed
cooling tower is expected to be lower at the property line and nearest inhabited residence,
which are approximately 265 feet and 460 feet away from the existing cooling tower,
respectively. As such, the proposed Marley cooling tower is not expected to generate sound
levels above MassDEP’s over ambient conditions.

 
4. In addition, the proposed Marley cooling tower is using newer technology that operates

differently than the older Evapco unit.  The older unit has a belt driven fan, which if not
maintained properly can stretch or become loose over time and may cause a pure tone
condition. The proposed unit has no belts. As such, the proposed Marley cooling tower is not

mailto:rac@128law.com
mailto:LNewman@needhamma.gov
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expected to generate pure tone conditions and will comply with MassDEP regulations.
 

5. In addition to the above, North Hill has purchased “splash attenuation filters”  to be used in
connection with the cooling tower, which will further reduce the sound emanating from the
cooling tower. It is anticipated that  the sound reduction may reach 5 decibels, which would
result in no difference in sound at the source between the cooling towers. 

 
The language currently included in Section 3.19(d) was designed in past years to address generated
by emergency back-up generators, which are noisier pieces of equipment than cooling towers.
 
Section 3.19 still provides  three other requirements that must be satisfied prior to the utilization of
the 75 new parking spaces for parking.  (Sections 3.19 (a), (b) and (c)). I request that Section 3.19(d)
be deleted. The Applicant has stated, through me as their counsel, that in the unlikely event that an
issue ever arose with respect to the replacement cooling tower not complying with the applicable
noise standards, that  North Hill would take such steps as are necessary to bring the system into
compliance with applicable noise standards.
 
Kindly delete Section 3.19(d) from the draft Decision.
 
Thank you.                                                   
 
 
Roy A. Cramer, Esq.
Frieze  Cramer Rosen & Huber, LLP
60 Walnut Street, Wellesley, MA 02481
781 943 4030 (Direct); 781 943 4040 (Fax)
Email: rac@128law.com
 
This email message and any attachments are confidential and may be privileged. If you are not the intended recipient, please notify
Frieze Cramer Rosen & Huber, LLP by replying to this message, and destroy all copies of this message and any attachments. Thank you.
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George Giunta, Jr. 
ATTORNEY AT LAW* 
281 Chestnut Street 

Needham, MASSACHUSETTS 02492 
*Also admitted in Maryland 

TELEPHONE (781) 449-4520       FAX (781) 449-8475                
 

February 26, 2021 
 
Lee Newman 
Planning Director 
Town of Needham 
1471 Highland Avenue 
Needham, MA 02492 
 
VIA EMAIL: LNewman@needhamma.gov 
 
Re: Proposed Dental Practice 
 32 Chestnut Street 
  
Dear Lee, 
 
Please be advised that I represent a small dental practice interested in occupying the vacant space 
at 32 Chestnut Street. That space was most recently occupied by the Art Emporium, a custom 
framing and art supply store. It is my opinion that a dental practice is a use that would be allowed 
by right, pursuant to the use category in Section 3.2.2 of “Craft, consumer, professional or 
commercial service establishment dealing directly with the general public and not enumerated 
elsewhere in this section”. In that regard, I note that the Building Inspector and the Board of 
Appeals have both previously taken such position. 
 
However, in this case, the space is part of a building that was the subject of Major Project Site 
Plan Review in 1998, namely, application no. 98-10, with Decision, dated September 1, 1998 
issued to Wilma Realty Trust, Alfred W. Greymont, Trustee and affected by Amendment dated 
July 30, 2002. Together, the Decision and the Amendment authorized the construction of a two-
story building at 50 Chestnut Street, immediately adjacent to and on the same lot as the existing 
commercial block that contains the subject premises. Together, the buildings were proposed to 
contain retail, banking, office and support services, and Condition 2.2 of the Decision, as 
modified by the Amendment, requires: 
 

That the proposed retail, banking and office building uses and support services shall contain the dimensions 
and be located on that portion of the locus exactly as shown on the Plan and in accordance with applicable 
dimensional requirements of the By-Law. That the Petitioner shall be permitted to erect partition walls 
within the building at his discretion provided the use allocation as shown on the Plan is maintained 
(emphasis added). 
 

 
 



In addition, section 3.2 of the Decision imposes a limitation that: 
 

There shall be no further development of this site without further site plan approval as required under 
Section 7.4 of the By-law. The Board, in accordance with M.G.L., Ch. 40A, S.9 and said Section 7.4, 
hereby retains jurisdiction to (after hearing) modify and/or amend the conditions to, or otherwise modify, 
amend or supplement, this decision and to take other action necessary to determine and ensure compliance 
with this decision. 

 
As a result, even if allowed as of right as a use, the proposed dental practice will require further 
site plan review.  
 
In connection with our recent conversations relative to this location, you have made me aware 
that, in 2015, the Board took the position that a dental practice was not permitted on the first 
floor in the Center Business District. As you would expect from my comments above, I disagree 
with such position, not just because the Board of Appeals and Building Inspector have otherwise 
interpreted the By-Law, but also because of the plain language of the By-Law. 
 
The use category referenced above (i.e., “Craft, consumer, professional or commercial service 
establishment dealing directly with the general public and not enumerated elsewhere in this 
section”; hereinafter the “Craft Category”) clearly and plainly allows professional establishments 
dealing with the general public as of right. The only limiting language is the phrase “not 
enumerated elsewhere in this section” (emphasis added). Whereas neither a dental practice, nor 
any other substantially similar use, is enumerated anywhere in the table of uses in Section 3.2.2, 
it is my opinion that such limiting language does not apply.  
 
Nevertheless, it is my understanding that in 2015, the Planning Board interpreted the following 
language in Section 3.2.2 as enumerating a dental office use (the “Office Provision”): 
 

Smaller amounts of office space, or offices created through change of use from either retailing or any 
principal use listed below this one in this Section 3.2.2, such as garment manufacturing: (a) For consumer 
sales or service, (b) Others 

 
However, the plain language of such Office Provision refers to office space generally and does 
not specifically reference any medical, dental or similar uses, which are a professional use 
requiring a license. Moreover, there is a significant difference between a small dental or medical 
practice that serves the general public in much the same way as a tailor or cobler, and a general 
business or back-end office. Even an office that deals with the general public, but does not 
routinely have public visitors, such as an insurance office, is materially different.  
 
In that regard, even if a dental practice were considered to subsumed within the above Office 
Provision, it would qualify as a consumer service in much the same way as an financial advisor 
(Edward Jones – 1110 Great Plain Avenue), a real estate office (Berkshire Hathaway – 1089 
Great Plain Avenue, Gibson Sotheby's International Realty – 936 Great Plain Avenue, Coldwell 
Banker – 1498 Highland Avenue, and William Raveis Real Estate – 168 Garden Street), or an 
optometrist (Needham Vision Center – 1020 Great Plain Avenue). I also note that there are 
currently two other dental practices in the Center Business District: one at 905 Great Plain 
(Fanikos Salib Dental Care) and the other at 20 Chestnut Street (Hoye Dental). 
 



 
While I understand the intent behind the Board’s position in 2015, I would assert that, at present, 
there are policy consideration to reevaluate and reconsider such view. As someone who grew up 
in Needham in the 1970s and 1980s, I recall when Needham Center was full of a variety of retail 
stores, and I have warm memories of the “sidewalk sale” days when the merchants would put 
their wares out on the sidewalks. While I would enjoy seeing Needham Center return to such a 
state, things are much different today and I don’t believe that will ever happen. First came the 
malls, then the box stores and now Amazon and online shopping. Since the 1970s, brick and 
mortar retail has been under a constant assault by forces too powerful to resist. As a result, in 
Needham and many other cities and towns, retail stores have been replaced with salons, spas, 
banks, pizza shops and real estate offices. Such is the changing nature of the marketplace and the 
impact of restrictions that inadvertently favor such uses. In an ideal world, zoning is meant to be 
proactive. But the world is far from ideal, and just because a zoning bylaw allows for certain 
uses does not mean that they will ever materialize. That takes a combination of social and 
economic factors. 
 
In the case of the Center Business District, the zoning we have today has been in place for a little 
over 30 years. It is based on a study undertaken in the late 1980s, well before the advent of box 
stores and the more recent rise and dominance of the online marketplace; not to mention the 
current and likely lingering impact of the Covid-19 pandemic. If the Town is not flexible in its 
interpretation and application of the By-Law, it may well lead to vacant storefronts or a 
downtown dominated by the above referenced uses that have proliferated in recent years. In light 
of such a prospect, would it be so bad to permit small medical and dental practices in the 
downtown? After all, unlike a business office, they generate foot traffic, and isn't that part of the 
goal? Moreover, are they really that different from a nail, hair or general salon? 
 
While my client could make application for further site plan review and discuss the above 
through such process, it would seem to make more sense, and would be our preference, to have a 
conversation prior to incurring the effort and expense of a full filing.  
 
Therefore, please schedule this matter for an informal discussion with the Board at the next 
available opportunity. 
 
Sincerely, 
 

 
George Giunta, Jr 
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LEGAL NOTICE 
Planning Board, 

TOWN OF NEEDHAM 
NOTICE OF HEARING 

 
In accordance with the provisions of M.G.L., Chapter 40A, S.5, the Needham Planning Board will hold a 
public hearing on Tuesday, March 16, 2021 at 7:30 p.m. regarding certain proposed amendments to the 
Needham Zoning By-Law to be considered by the Spring 2021 Annual Town Meeting.  
 
Pursuant to Governor Baker’s March 12, 2020 Order Suspending Certain Provisions of the Open Meeting 
Law, G.L. c. 30A, Section 18, and the Governor’s March 15, 2020 Order imposing strict limitations on the 
number of people that may gather in one place, this public hearing of the Needham Planning Board is being 
conducted via remote participation.  No in-person attendance of members of the public will be permitted, 
but the public can view and participate in this meeting while in progress by remote access following the 
instructions detailed below.  
 
To view and participate in this virtual hearing on your phone, download the “Zoom Cloud Meetings” 
app in any app store or at www.zoom.us. At the above date and time, click on “Join a Meeting” and 
enter the following Meeting ID: 878-8270-9890 
 
To view and participate in this virtual hearing on your computer, at the above date and time, go to 
www.zoom.us click “Join a Meeting” and enter the following ID: 878-8270-9890 
 
Members of the public attending this meeting virtually will be allowed to make comments if they wish to 
do so, during the portion of the hearing designated for public comment through the zoom app. 
 
Persons interested are encouraged to call the Planning Board office (781-455-7550) for more information.  
A copy of the complete text of the proposed article is detailed below. The article designation given has been 
assigned by the Planning Board for identification purposes only.  An article number will subsequently be 
established by the Select Board for the Warrant.   
 

ARTICLE 1: AMEND ZONING BY-LAW – HIGHWAY COMMERCIAL 1 ZONING DISTRICT 
 
To see if the Town will vote to amend the Needham Zoning By-Law as follows: 

 
1. Amend Section 2.1, Classes of Districts, by adding the following term and abbreviation under the 

subsection Industrial: 
 
“HC-1 -- Highway Commercial 1” 

 
2. Amend Section 3.2, Schedule of Use Regulations, by adding a new Section 3.2.7 as follows: 

 
“3.2.7 Uses in the Highway Commercial 1 District  
 
 3.2.7.1 Permitted Uses  
 
 The following uses are permitted within the Highway Commercial 1 District as a matter of right:  
 

http://www.zoom.us/
http://www.zoom.us/
http://www.zoom.us/
http://www.zoom.us/
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(a) Uses exempt from local zoning control pursuant to M.G.L. Chapter 40A, Section 3.  
 
(b) Public parks and playgrounds, municipal buildings or uses.  
 
(c) Retail establishment (not including grocery stores) or combination of retail establishments serving 
the general public where each establishment contains less than 5,750 square feet of floor area and where 
all items for sale or rent are kept inside a building.  
 
(d) Manufacturing clearly incidental and accessory to a retail use on the same premises and the product 
is customarily sold on the premises.   
 
(e) Craft, consumer or commercial service establishment dealing directly with the general public.  
 
(f) Laundry or dry cleaning pick-up station with processing done elsewhere.  
 
(g) Professional, business or administrative office, but not including any of the following: a medical 
clinic or Medical Services Building or medical, surgical, psychiatric, dental, orthodontic, or 
psychologist group practices comprised of three or more such professionals (hereinafter “Group 
Practices”) or physical therapy, alternative medicine practices, wellness treatments, including but not 
limited to, acupuncture, yoga, chiropractic and/or nutrition services. “Professional” shall include 
professional medical, surgical, psychiatric, dental, orthodontic or psychologist practice by a group of 
two or fewer such professionals (“Non-group Practice”).  
 
(h) Bank or Credit Union.  
 
(i) Medical Laboratory or laboratory engaged in scientific research and development and/or 
experimental and testing activities including, but not limited to, the fields of biology, genetics, 
chemistry, electronics, engineering, geology, medicine and physics, which may include the 
development of mock-ups and prototypes.  
 
(j) Radio or television studio.  
 
(k) Light non-nuisance manufacturing, including, but not limited to, the manufacture of electronics, 
pharmaceutical, bio-pharmaceutical, medical, robotic, and micro-biotic products, provided that all 
resulting cinders, dust, flashing, fuses, gases, odors, smoke, noise, vibration, refuse matter, vapor, and 
heat are effectively confined in a building or are disposed of in a manner so as not to create a nuisance 
or hazard to safety or health.  
 
(l) Telecommunications facility housed within a building.  
 
(m) Other customary and proper accessory uses incidental to lawful principal uses. Further provided, 
accessory uses for seasonal temporary outdoor seating for restaurants serving meals for consumption 
on the premises and at tables with service provided by waitress or waiter shall be allowed upon minor 
project site plan review with waiver of all requirements of Section 7.4.4 and 7.4.6 except as are 
necessary to demonstrate compliance with Section 6.9 by the Planning Board or Select Board in 
accordance with Section 6.9.  
 
(n) More than one building on a lot.  
 
(o) More than one use on a lot.  
 
 3.2.7.2 Uses Permitted By Special Permit  
 
The following uses are permitted within the Highway Commercial 1 District upon the issuance of a 
Special Permit by the Special Permit Granting Authority under such conditions as it may require:  
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(a) Light-rail train station.  
 
(b) Adult day care facility.  
 
(c) Private school, nursery, or kindergarten not otherwise classified under Section 3.2.7.1 (a).  
 
(d) Retail establishment (not including grocery stores) or combination of retail establishments serving 
the general public where any establishment contains more than 5,750 but less than 10,000 square feet 
of floor area and where all items for sale or rent are kept inside a building.   
 
(e) Equipment rental service but not including any business that uses outside storage.  
 
(f) Grocery store provided it does not exceed 10,000 sq. ft. of floor area.  
 
(g) Eat-in or take-out restaurant or other eating establishment except that a lunch counter incidental to 
a primary use shall be permissible by right. 
 
(h) Veterinary office and/or treatment facility and/or animal care facility, including but not limited to, 
the care, training, sitting and/or boarding of animals.  
 
(i) Indoor athletic or exercise facility or personal fitness service establishment, which may include 
outdoor pool(s) associated with such facilities.  
 
(j) External automatic teller machine, drive-up window or auto-oriented branch bank accessory to a 
bank or credit union permitted under Section 3.2.7.1(h) hereof.  
 
(k) Group Practices as defined in Section 3.2.7.1(g) and alternative medicine practices, physical 
therapy, and wellness treatments facilities including, but not limited to, acupuncture, yoga, chiropractic 
and/or nutrition services.  Such uses may have customary and proper accessory uses incidental to the 
lawful principal uses, including but not limited to, pharmacies.   
 
(l) Live performance theater, bowling alley, skating rink, billiard room, and similar commercial 
amusement or entertainment places.” 
 

3. Amend Section 4.7.1, Specific Front Setbacks, by deleting the following provisions: 
 
“(b) On the easterly side of Gould Street from Highland Avenue northerly to land of the New York, 
New Haven and Hartford Railroad Company, there shall be a fifty (50) foot building setback line; 

 
(c) On the northerly side of Highland Avenue from Gould Street northeasterly to the property of the 
Commonwealth of Massachusetts, there shall be a fifty (50) foot building setback line.” 
 

4. Amend Section 4, Dimensional Regulations, by adding a new Section 4.11 Dimensional Regulations 
for Highway Commercial Districts as follows: 
 

 “4.11 Dimensional Regulations for Highway Commercial Districts 
 
 4.11.1 Highway Commercial 1 

Minimum 
Lot Area 
(Sq. Ft.) 
 
 

Minimum 
Lot 
Frontage 
(Ft.) 

Front 
Setback 
(Ft.) 
 
(1) 

Side 
Setback 
(Ft.) 
 
(1) (3) 

Rear 
Setback 
(Ft.) 
 
(1) (3) 

Maximum 
Height 
(Ft.) 
 
(1) 

Maximum 
Stories 
 
 
(1) 

Maximum 
Lot 
Coverage 
 
(2) (4) 

Floor  
Area 
Ratio 
 
(5) (6) 

20,000 100 5 10 10 56 4 65% 1.00 
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(1) a. All buildings shall be limited to a height of 56 feet and four stories, except that buildings 
within 200 feet of Highland Avenue or the extension of the right-of-way line as described 
below in paragraph c. and buildings within 200 feet of Gould Street shall be limited to a 
height of 35 feet and 2 ½ stories as-of-right. If the height of a building is increased above 
the height of 35 feet, the front setback shall be increased to 15 feet and the side and rear 
setbacks to 20 feet except that, along the MBTA right-of-way the side and rear yard 
setbacks shall be 10 feet.  
 
b. By Special Permit from the Planning Board, the maximum height of a building may be 
increased to the following limits within 200 feet of Highland Avenue or the extension of 
the right-of-way line as described below in paragraph c. and within 200 feet of Gould 
Street: 3 stories and 42 feet or 3 stories and 48 feet, provided the additional height is 
contained under a pitched roof or recessed from the face of the building in a manner 
approved by the Planning Board. By Special Permit from the Board, the maximum height 
of a building may be further increased to the following limits: 5 stories and 70 feet provided 
the building is not located within 200 feet of Highland Avenue or the extension of the right-
of-way line as described below in paragraph c. or within 200 feet of Gould Street. If the 
height of a building is increased above the height of 42 feet, or 48 feet if under a pitched 
roof or recessed as aforesaid, the front setback shall be increased to 15 feet and the side 
and rear setbacks to 20 feet except that, along the MBTA right-of-way the side and rear 
yard setbacks shall be 10 feet.  
 
c. The line from which the setbacks from Highland Avenue shall be measured is that line which 
starts at the point of curvature on Highland Avenue at Gould Street marked by a stone bound/drill  
hole (SB/DH) and runs northeasterly N63º56’51”E by the Highland Avenue 1980 State Highway 
Alteration 361.46 feet to a stone bond/drill hole, then continues on the same northeasterly course 
an additional 330.54 feet for a total distance from the first mentioned bound of 700 feet. Reference 
is made to a plan entitled “Plan of Land Gould Street, Needham, MA”, prepared by Andover 
Engineering, Inc., dated July 27, 2000, last revised September 20, 2001, recorded in the Norfolk 
County Registry of Deeds as Plan No. 564 of 2001, Plan Book 489.  

 
  d. Buildings and structures abutting Highland Avenue, Gould Street and/or the layout of Route 

128/95 shall be set back at least 20 feet from said streets and said layout.  Notwithstanding the 
location of any building and structures, a 20 foot landscaped, vegetative buffer area shall be 
required along the aforementioned street frontages and said layout in order to screen the 
development.  Driveway openings, sidewalks, walkways and screened mechanical equipment shall 
be permitted in the buffer area.  

 
  e. Structures erected on a building and not used for human occupancy, such as chimneys, heating-

ventilating or air conditioning equipment, solar or photovoltaic panels, elevator housings, skylights, 
cupolas, spires and the like may exceed the maximum building height provided that no part of such 
structure shall project more than 15 feet above the maximum allowable building height, the total 
horizontal coverage of all of such structures on the building does not exceed 25 percent, and all of 
such structures are set back from the roof edge by a distance no less than their height. The Planning 
Board may require screening for such structures as it deems necessary. Notwithstanding the above 
height limitations, cornices and parapets may exceed the maximum building height provided they 
do not extend more than 5 feet above the highest point of the roof.  

 
  f. For purposes of clarity, the required building setbacks and allowed envelopes (including 

setbacks) for allowance of additional height above 35’ for the as-of right circumstance and 42’/48’ 
for the special permit circumstance are shown on figures 1 and 2 below. 
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Figure 1: 

 
Figure 2: 
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(2) Maximum lot coverage shall be 65% for all projects.  However, if a project is designed such that at 
least 65% of the required landscaped area immediately abuts at least 65% of the required 
landscaped area of an adjoining project for a distance of at least 50 feet, the maximum lot coverage 
may be increased to 75%.      
  

(3) No side or rear yard setback is required for shared parking structures between adjoining properties, 
but only on one side of each lot, leaving the other side or rear yards open to provide access to the 
interior of the lot. 
 

(4) A minimum of 20% of total lot area must be open space.  The open space area shall be landscaped 
and may not be covered with buildings or structures of any kind, access streets, ways, parking areas, 
driveways, aisles, walkways, or other constructed approaches or service areas. Notwithstanding the 
preceding sentence, open space shall include pervious surfaces used for walkways and patios. 
(Pervious surfaces shall not preclude porous pavement, porous concrete, and/or other permeable 
pavers.) 
 

(5) A floor area ratio of up to 1.35 may be allowed by a special permit from the Planning Board. In 
granting such special permit, the Planning Board shall consider the following factors: the ability of 
the existing or proposed infrastructure to adequately service the proposed facility without 
negatively impacting existing uses or infrastructure, including but not limited to, water supply, 
drainage, sewage, natural gas, and electric services; impact on traffic conditions at the site, on 
adjacent streets, and in nearby neighborhoods, including, but not limited to, the adequacy of the 
roads and intersections to safely and effectively provide access and egress; the environmental 
impacts of the proposal; and the fiscal implications of the proposal to the Town.  In granting a 
special permit, the Planning Board shall also consider any proposed mitigation measures and 
whether the proposed project’s benefits to the Town outweigh the costs and adverse impacts, if 
any, to the Town. 
 

(6) The calculation of floor area in determining floor area ratio shall not include parking areas or 
structures. 

 
  4.11.2   Supplemental Dimensional Regulations 
 

 (1) Parking structures shall be set back at least 100 feet from Highland Avenue and/or Gould Street. 
 

(2) Parking structures may have an active ground floor use, such as retail, office, institutional, or 
display. Structured parking must be located at least 20 feet from adjacent buildings, but may be 
attached to the building it is servicing if all fire and safety requirements are met. 
 

(3) Buildings abutting Highland Avenue and/or Gould Street must have a public entrance facing one 
street on which the building fronts. This requirement may be waived by special permit from the 
Planning Board for buildings abutting the 20-foot landscaped setback on Gould Street and Highland 
Avenue where the arrangements for pedestrian access are such that entrances facing these streets 
are not the best design option. 

 
(4) Maximum uninterrupted facade length shall be 200 feet.   

 
(5) Notwithstanding Section 3.2.7.1(m) and any other provision of this Section 4.11 to the contrary, a 

parking garage, even if it is for an as-of-right development, may not exceed 44 feet in height, may 
not have a building footprint in excess of 42,000 square feet and may not  be located within 250 
feet of Highland Avenue or the extension of the right-of-way line described in Section 4.11.1 (1) 
(c) or within 200 feet of Gould Street without the issuance of a special permit by the Planning 
Board. A parking garage for an as-of-right development may, however, be located within the area 
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beyond said setbacks as-of-right if the parking garage is located easterly or northeasterly of said 
200-feet or 250-feet setbacks. For purposes of clarity the height, coverage and location 
requirements for the as-of-right circumstance are shown on figure 3 below.  

 
 
Figure 3  

 

 
(6) All setback, height, and bulk requirements applicable to this Section 4.11 are contained in this 

Section and no additional requirements occasioned by this district abutting Route 128/95’s SRB 
district shall apply. 

 
4.11.3   Special Permit Provision 
 
The Planning Board may, by special permit, waive any or all dimensional requirements set forth above 
in this Section 4.11 (including sections 4.11.1 and 4.11.2), by relaxing each by up to a maximum 
percentage of 25% if it finds that, given the particular location and/or configuration of a project in 
relation to the surrounding neighborhood, such waivers are consistent with the public good, and that to 
grant such waiver(s) does not substantially derogate from the intent and purposes of the By-Law. This 
section does not authorize the Planning Board to waive the maximum height regulations, maximum 
story regulations, reduce the 20 foot landscaped buffer area requirement along Gould Street, Highland 
Avenue and the layout of Route 128/95, reduce the 100 foot garage setback requirement along Gould 
Street and Highland Avenue, or reduce the 20% open space requirement of Section 4.11.1(4), except 
as specifically provided in Section 4.11.1(1) for pitched or recessed roofs. (By way of example, a 15’ 
front yard setback could be waived to 11.25’ or the 20,000 sq. ft. minimum lot area could be waived to 
15,000 sq. ft.) 
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4.11.4   Special Permit Requirements 
 
In approving any special permit under this Section 4.11, the Planning Board shall consider the following 
design guidelines for development: (a) The proposed development should provide or contribute to 
providing pedestrian and neighborhood connections to surrounding properties, e.g., by creating inviting 
buildings or street edge, by creating shared publicly accessible green spaces, and/or by any other 
methods deemed appropriate by the Planning Board; (b) Any parking structure should have a scale, 
finish and architectural design that is compatible with the new buildings and which blunts the impact 
of such structures on the site and on the neighborhood; (c) The proposed development should encourage 
creative design and mix of uses which create an appropriate aesthetic for this gateway to Needham, 
including but not limited to, possible use of multiple buildings to enhance the corner of Highland 
Avenue and Gould Street, possible development of a landscape feature or park on Gould Street or 
Highland Avenue, varied façade treatments, streetscape design, integrated physical design, and/or other 
elements deemed appropriate by the Planning Board; (d) The proposed development should promote 
site features and a layout which is conducive to the uses proposed; (e) the proposed development should 
incorporate as many green building standards as practical, given the type of building and proposed uses; 
and (f) The proposed development shall include participation in a transportation demand management 
program to be approved by the Planning Board as a traffic mitigation measure, including but not limited 
to, membership and participation in an integrated or coordinated shuttle program.”   
 

5. Amend Section 5.1.3, Parking Plan and Design Requirements, by adding at the end of the second 
sentence of subsection (j) which reads “Such parking setback shall also be twenty (20) feet in an 
Industrial-1 District” the words “and Highway Commercial 1 District.” 

 
6. Amend Section 7.2.5 of Section 7.2 Building or Use Permit, by adding after the words “Industrial-1 

District,” in the first sentence, the words “Highway Commercial 1 District,”.  
 
7. Amend Section 7.4.2 of Section 7.4 Site Plan Review, by adding in the first sentence of the last 

paragraph, the words “Highway Commercial 1 District,” after the words “Highland Commercial-128,”.  
 
8. Amend Section 7.7.2.2, Authority and Specific Powers (of Design Review Board) by adding after the 

words “Industrial-1 District,” in the first sentence of the second paragraph, the words “Highway 
Commercial 1 District,”.  
 

ARTICLE 2: AMEND ZONING BY-LAW – HIGHWAY COMMERCIAL 1 ZONING DISTRICT 
 SCHEDULE OF PERMITTED SPECIAL PERMIT USES 

 
To see if the Town will vote to amend the Needham Zoning By-Law as follows: 
 
1. Amend Section 3.2.7 Uses in the Highway Commercial 1 District, Subsection 3.2.7.2 Uses 

Permitted By Special Permit, by adding a new paragraph (m) to read as follows: 
 
“(m) Apartment or multi-family dwelling provided that (1) the proposed apartment or multi-
family dwelling complies with the lot area per unit requirements for apartments in the A-1 
district as detailed in Section 4.3, (2) no more than 240 dwelling units shall be permitted in the 
Highway Commercial 1 District, (3) at least 40% but not more than 70% of all dwelling units 
within any project shall be one-bedroom units, and (4) at least 12.5% of all dwelling units shall 
be Affordable Units as defined in Section 6.12.” 
 

2. Amend Section 6.12, Affordable Housing, by revising the first paragraph to read as follows: 

“Any mixed-use building in the Neighborhood Business District (NB) with six or more dwelling units 
shall include affordable housing units as defined in Section 1.3 of this By-law. Any building in the 
Highway Commercial 1 District with six or more dwelling units shall include affordable housing units 
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as defined in Section 1.3 of this By-law. The requirements detailed in paragraphs (a) thru (i) below 
shall apply to a development that includes affordable units in the Neighborhood Business District.  The 
requirements detailed in paragraphs (a), (c), (d), (e), (f), (g), and (h) below shall apply to a development 
that includes affordable units in the Highway Commercial 1 District.” 

 
ARTICLE 3: AMEND ZONING BY-LAW – MAP CHANGE TO HIGHWAY COMMERCIAL 1  

 
To see if the Town will vote to amend the Needham Zoning By-Law by amending the Zoning Map as 
follows:  
 
Place in the Highway Commercial 1 District all that land now zoned Industrial-1 and lying between the 
Circumferential Highway, known as Route 128/95 and Gould Street and between the Massachusetts Bay 
Transit Authority (M.B.T.A.) right-of-way and Highland Avenue. Said land is bounded and described as 
follows: 
 
Beginning at a stone bound on the northerly layout line of Highland Avenue at the intersection of Gould 
Street as shown on a plan recorded at the Norfolk County Registry of Deeds, Plan No. 564 of 2001, Plan 
Book 489; thence turning and running southwesterly, westerly and northwesterly along a radius of 44.00 
feet a distance of 80.06 feet to a stone bound on the easterly sideline of Gould Street; thence running 
northwesterly, northerly, and northeasterly along a curve of radius of 505.00 feet of said sideline of Gould 
Street  a distance of 254.17 feet to a point on the said easterly sideline of Gould Street; thence running 
N10º49’50”E a distance of 284.29 feet to a point on the said easterly sideline of Gould Street at the 
intersection of TV Place, a privately owned  Right of Way; thence continuing N10º49’50”E a distance of 
160.00 feet more or less to a stone bound as shown on a plan recorded at the Norfolk County Registry of 
Deeds Land Court Case No. 18430I; thence continuing N10º49’50”E a distance of 84.82 feet to a stone 
bound located at the intersection of the easterly sideline of Gould Street and the southerly sideline of the 
M.B.T.A. Right of Way as shown on a plan recorded at the Norfolk County Registry of Deeds Land Court 
Case No. 18430I; thence turning and running along said southerly M.B.T.A. Right of Way line northeasterly 
a distance of 1,219.55 feet as shown on a plan recorded at the Norfolk County Registry of Deeds Land 
Court Case No. 18430I, 18430J and 18430H to a point at the intersection of the westerly sideline of the 
Route 128 Right of Way and said southerly sideline of the M.B.T.A. Right of Way; thence turning and 
running S4º25’46”E a distance of 292.00 feet to a stone bound as shown on a plan recorded at the Norfolk 
County Registry of Deeds Land Court Case No. 18430H; then turning and running southwesterly along the 
Route 128 Right of Way a distance of 484.61 feet to a point; thence turning and running S13º34’58”W a 
distance of 451.02 feet as shown on a plan recorded at the Norfolk County Registry of Deeds, Plan No. 564 
of 2001, Plan Book 489 to a point; thence turning and running S76º26’41”E a distance of 35.56 feet to a 
point; thence turning and running S13º34’58”W a distance of 67.34 feet to a point; thence running 
southwesterly along a curve of radius 245.45 feet a distance of 136.59 feet to a point;  thence running 
southwesterly along a curve of radius 248.02 feet a distance of 38.04 feet to a point; thence running 
southwesterly along a curve of radius 1180.00 feet a distance of 140.09 feet to a point; thence turning and 
running S42º43’47”W a distance of 42.52 feet to a stone bound located in the westerly sideline of the Route 
128 Right of Way; thence turning and running S63º56’51”W a distance of 361.46 feet to the point of 
beginning. 
 
Interested persons are encouraged to attend the public hearing and make their views known to the Planning 
Board. This legal notice is also posted on the Massachusetts Newspaper Publishers Association’s (MNPA) 
website at (http://masspublicnotices.org/). 
_____________________________________________________________________________________ 
 
Needham Times, February 25, 2021 and March 4, 2021. 
  

http://masspublicnotices.org/
http://masspublicnotices.org/
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          NEEDHAM PLANNING BOARD MINUTES 
 

February 3, 2021 
 
The Needham Planning Board Town Wide Community Planning Virtual Meeting using Zoom was remotely called 
to order by Jeanne McKnight, Chairman, on Wednesday, February 3, 2021, at 7:15 p.m. with Messrs. Jacobs, Owens 
and Block, as well as Planning Director, Ms. Newman and Assistant Planner, Ms. Clee.  Also in attendance was 
Select Board member Marianne Cooley, Natasha Espada of Studio Enee Architects and Rebecca Brown of 
Greenman Pederson Inc. (GPI). 
 
Ms. McKnight took a roll call attendance of people expected to be on the agenda.  She noted this is an open meeting 
that is being held remotely because of Governor Baker’s executive order on March 12, 2020 due to the COVID 
Virus.  All attendees are present by video conference.  She reviewed the rules of conduct for zoom meetings.  She 
noted this meeting encourages public participation and public comment.  If any votes are taken at the meeting the 
vote will be conducted by roll call.  She stated Planning Board member Adam Block will facilitate the presentation 
and moderate comments and questions. 
 
Mr. Block noted the Planning Board reviewed the area under consideration proposal for the Highway Commercial 
2 District.  This is a 15-acre area with the Muzi parcel being 9.4 acres and the Channel 5 parcel being 5.8 acres.  
The site is bounded by 128 to the east, Highland Avenue to the south, Gould Street on the west and the MBTA right 
of way on the north.  Natasha Espada of Studio Enee gave an overview of the site and surrounding area.  Across the 
highway is the industrial area with bigger buildings.  There are residential neighborhoods interspersed, but there is 
a clear spine that begins in Newton and goes through to the center of tTown.  They design team looked at public 
transportation and she showed the train line and bus lines locations.  She noted they need to think about how to get 
public transportation to this area.  She showed the spine which has civic, retail and office.  She noted there is a clear 
edge of density on the spine which is defined in 2 and 3 story buildings. 
 
Mr. Block stated various committees have looked at the proposed Highway Commercial 1 area as an underutilized 
district.  They want to unlock a higher and better use of these parcels along this corridor that makes a stronger 
contribution to the tTown while respecting it hasabuts residential neighborhoods nearby.  ThisRezoning was initially 
proposed at the October 2019 Town Meeting and did not pass.  He noted the Needham Heights Neighborhood 
Association had a community meeting after that and got constructive feedback.  The constructive feedback received 
focused on 3 critical elements of the 2019 proposal: an option for multi-family residential development; to reduce 
the scope and scale of development; and to reduce the maximum building heights.  The presentation will review the 
initial and current proposals and show what has changed. 
 
Upon a motion made by Mr. Block, and seconded by Mr. Owens, it was by a roll call vote of the four members 
present unanimously: 
VOTED: to automatically continue the meeting to 2/10/21 at 7:15 p.m. with the same zoom ID number if 

any technical difficulties arise that keep the Planning Board from continuing this meeting tonight. 
 
Mr. Block reviewed the table of uses for Highway Commercial 1 and what iswould be allowed by right or by special 
permit.  He explained uses by right and uses by special permit.  He showed uses allowed under the existing By-
Law, the 2019 proposal and the 2021 proposal, noting current uses that would be discontinued uses, uses new in 
2019 and uses new in 2021.  He stated this includes an option for multi-family after feedback that was received.  
The housing is limited to 240 units where a minimum of 40% and a maximum of 70% must be 1-bedroom units 
and 12 1/2% must be affordable.  He reviewed the dimensional requirements.  In the 2019 proposal the maximum 
density, or FAR, was 1.75.  The 2021 proposeald reducesd it to 1.35, or by 25%, based on feedback.  The 2019 
height was 70 feet by right and 84 feet by special permit.  The maximum height has been reduced to 56 feet by right 
and 70 feet by special permit.  The maximum height has also been pushed back 200 feet from Gould Street and 
Highland Avenue. 
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Ms. Espada showed the current site. She noted Site 1, which is where Channel 5 is, has a 3-story building toward 
the rear of the site and a one-story building by Gould Street.  There is also a 2-story building at the Muzi Ford site 
and a one-story building.  She noted she is going to showlook at As of Right Zoning with an FAR of 1.0 with a 
single building and multiple buildings.  She will also showlook at Special Permit Zoning with an FAR of 1.35 with 
a single building and multiple buildings.  She clarified there are no buildings designed.  They are just showing what 
would be allowableed.  She noted ancillary retail would service the occupants of the buildings and would not be 
destination shopping. 
 
Ms. Espada stated the entrance to the site would remain the same.  She showed the current views from Gould Street 
and Highland Avenue and renderings of what it could look like.  She also showed views from Route 128 and the 
128 exit.  She showed total building square footage for corporate headquarters at 30%, research and development 
at 30%, retail at 10.5% and residential at 29.5%.  She showed renderings with 2 stories in front and 4 stories in back 
and noted the front buildings are in proportion with other buildings in the area.  Special permit zoning allows 
increases in the FAR.  With the single building option there could be 5 stories, 700 feet in height, 200 feet back, 
and 42 feet height within the 200 feet and 70 feet in back.  The 5-story building would be right nearoff the highway.  
In the Mixed-Use option there is a 3-story edge around the site that mimics what is on the spine alongaround 
Highland Avenue. 
 
Rebecca Brown, of GPI, spoke from the traffic perspective.  She looked at the site and estimated the maximum 
potential traffic with a full build out of the site at a 1.35 FAR. She also assessed whetherif reasonable mitigations 
can be done.  She noted the study area included the intersections along Central Street at Gould Street and Hampton 
Avenue and River Park Street and along Gould at Ellis Street and, Kearney Road, the 2 current drives to Muzi and 
Channel 5 and the Highland/Hunting/Gould intersection. Information was collected in 2015, and she was able to 
utilize those traffic counts.  I-95 was being widened at the time.  In February 2019, supplemental data was collected 
as post construction to compare. 
 
Ms. Brown noted the Gould and Central intersection supplemental data was collected by the tTown.  The 2019 
counts are about 13 to 15% lower than the 2015 data collected.  She used the updated information and used the 
2015 information for a worst-case scenario.  She reviewed existing trips and proposed trips for the worst case 
scenario of 1.35 FAR.  She compared the existing site uses and the proposed site uses.  There is an increase of 
approximately 8,900 westerly weekday daily trips per day. She looked at the existing traffic patterns in the area, 
journey to work model and place of residency.  She also looked at what the building density looked like around the 
site.   
 
Ms. Brown reviewed the projected level of service in the area for 2030 without mitigation and noted most 
intersections passed.  She stated there were 4 intersections that did not pass.  Central and Gould is already being 
looked at by the tTown, and.  Tthe tTown is looking at installation of traffic signals and improvements.  The 2 site 
drives were a level of service F and also the intersection of Highland and Gould.  The intent is to estimate how 
much traffic would be generated and how to mitigate.  She showed a concept plan.   She looked at the site drives, 
which would require a traffic signal at one of the 2 locations.  She feels it would be the southerly drive.  The 
northerly drive would not need a signal.  This is the potential layout of the site.  Both drives would warrant a left 
turn lane and right turn lanes.  There would need to be 2 right turns out of the drive at the signaled drive. 
 
Gould Street would need to be widened to allow for 4 lanes,; there would be 2 left turns lanes onto Highland Avenue, 
a dedicated through lane and a dedicated right on Highland to the west.  Highland would need a right lane onto 
Gould.  Widening would be done toward the site along Gould and Highland.  A land taking would be required from 
the front of the site.  The level of service could be brought back to a no- build condition and the site drives would 
operate at a Level D or better.  A mitigation packet could be done to bring back to a no- build condition.   
 
Select Board member Marianne Cooley spoke of the fiscal impacts.  She stated until there is a proposal this is all 
hypothetical.  This just creates the potential for new possibilities and unlocks a revenue opportunity for the tTown.  
She noted this was discussed 2 years ago and the possibility of warehouse use was discussed then.  They did not 
think a warehouse would be 24/7 then but is more likely now with the pandemic.  She has no updated fiscal impact 



Planning Board Community Meeting Minutes February 3, 2021    3 

study yet, so they looked at the 2019 information.  There would be additional costs for the tTown with residential.  
The tTown benefits from the commercial base to share the tax burden.  The tTown could anticipate upward of 
$4,000,000 in revenue.  The Planning Board would work with the developer to limit the impact of the development.  
She commented she looks forward to questions and feedback. 
 
Mr. Block said thatoutlined the Planning Board’s new proposal responds toincludes constructive criticisms heard 
over the last 15 months.  He recapped the traffic mitigations that are possible.   
 
Keith LaFace, of 504 Chestnut Street and Town Meeting Member Precinct E, stated he supports the zoning change.  
He owned a home on Central at Gould.  This area lacked places to walk to such as restaurants.  He feels reasonable 
mitigation should be implemented before the ground breaks.  It is a thoughtful proposal.   
 
Lee Truong, of 109 Evelyn Road, asked what the consideration was for the determination of an FAR of 1.35 versus 
a 1.0 FAR.  She feels the traffic will be awful.  Mr. Block stated the Board is setting parameters for development.  
It would be up to the developer on how they would like to proceed within those parameters. It is less expensive to 
develop a by- right proposal.  A larger project takes longer and has government oversight and public hearings.  No 
one knows what a developer would bring forward.  Ms. Troung asked what Research and Development implies.  
Mr. Block stated there are allowed uses by right or by special permit.  It is up to the developer to determine what 
they would like to do.  Types of Research and Development could be life sciences or medical labs, or it could be 
research and engineering or computer high tech.  The Board would let the developer see what they are able to put 
together. 
 
Barry Pollack, of 15 Pandolf Lane and Town Meeting Member Precinct J, stated some concerns have been addressed 
and he appreciates the numbers are lower.  He asked if the height is measured from the Highland Avenue height of 
natural land as it sits now.  Ms. Newman noted it is measured from the grade around the building.  Mr. Block stated 
the Board is trying to encourage greater height be pushed to the back of the site.  Mr. Pollack stated he would like 
to see part of the property as a recreational facility like Wellesley has.  He noted 56 feet is too high for part of this 
site but not bad by the highway.  He asked who would be best to contact on the Planning Board with feedback 
regarding heights.  Mr. Block encouraged all to submit comments or questions in writing theto 
planning@needhamma.gov.  Mr. Pollack noted land takings was mentioned and asked where that would be.  Mr. 
Block clarified that was speculative at this point.  It may be a function of improving traffic at Highland and Gould.  
The developer would offeruse their own land for the taking.   
 
Masha Sherman, of 166 Noanett Road, stated she supports restaurants and places people could go hang.  There is 
nothing in this area.  She asked if the Board discussed the impact of the construction on the value of existing houses.  
Mr. Block appreciates that.  In terms of property values, he is a local realtor.  He feels the proximity to retail and 
restaurants would add a level of convenience that would increase property values as homes would be considered 
more desirable.  It has an uplifting effect on the surrounding community.  He noted it is hard to know the effect on 
housing prices in the vicinity.   
 
Monte Krieger, of 33 Woodbine Circle, stated he is confused by the traffic numbers.  It seems the numbers were 
only based on commercial and not residential.  One thought is including residential housing here.  Was that included 
in the traffic counts?  Ms. Brown stated she did not look at the residential component originally.  She did look at it 
and found a reduction in traffic if commercial was replaced with residential.  She was asked to presentdo a worst-
case scenario though.  Mr. Krieger asked if the counts were based on one car per unit.  Ms. Brown noted there would 
be multi-bedroom units.  She accounted for a range of cars that people may have.  Mr. Krieger noted the Highland 
to Hunting turn iswould be worse than current.  Ms. Brown stated it iscould be a little worse than the current level 
of service E.  A different timing plan could improve it. 
 
Gerry Rovner, of 48 Cynthia Road and Town Meeting Member Precinct B, asked what the dates of the traffic study 
were and if it was pre Covid.  He also asked how far back up Central Avenue was studied.  He stated there are 3 
schools on Central Avenue.  Ms. Brown stated they studied Central from Gould Street to the River Park Street 
intersection and all of Gould Street.  She noted all the traffic counts were done pre Covid in February 2019.  She 

mailto:planning@needhamma.gov
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compared the 2015 data to the 2019 data.  The 2015 data was higher, so she did include some of those numbers for 
a worst-case scenario.  Mr. Rovner asked the dates of the studies.  Ms. Brown noted all different dates in 2015 from 
June and December.  In 2019 the data was collected in February at Gould and Central and Gould and Highland.  
Mr. Rovner asked if any study was done on the impact of the light at Central and Chestnut in Newton.  It is a major 
choke point.  Ms. Brown responded that Tthis intersection was not studied.  Mr. Rovner asked if there was any 
intent of the current owners to vacate this property.  Mr, Block stated he had no idea and is not aware of any plans 
they may have. 
 
John Kapellas, of 125 Evelyn Road, appreciates all the information and work done.  He noted Mr. Block said they 
are looking for something with a stronger contribution to the Town and asked what that means.  Mr. Block noted a 
financial contribution to the tTown and stronger aesthetics and amenities to the tTown and residents in the 
immediate area.  Mr. Kapellas is concerned with traffic.  There is one entry point from 128 north and south.  He 
asked if there could be a consideration of a direct exit off 128 to this facility.  Ms. Brown stated ramps to 128 are 
under Mass DOT.  Mass DOT is not in favor or amenable to providing ramps directly into commercial 
developments.  Mr. Kapellas asked if the impact of the project in Newton has been counted into the traffic study.  
Ms. Brown has projected traffic out to a 2030 condition and grew it out by 1% per year.  This takes into account 
unknown projects.  Mr. Kapellas asked if there was any By-Law that would prevent a medical campus or high-level 
education not- for- profit or emerging- infectious- disease labs.  Ms. Newman stated those exempt uses such as not-
for-profit education would be allowed at this property.  Education uses would be allowed by right, but and labs 
would be by special permit and would also go through review by the Health Department. 
 
Peter Olive, of 133 Thornton Road and Town Meeting Member Precinct H, stated he was glad to see residential 
units there.  He noted it is not the most desirable place for housing but why is it capped at 240.  It seems if it were 
increased the traffic would go down.  Mr. Block stated the Board tried to develop a mix of uses.  That seemed to be 
an appropriate mix and balance.  They will let the market decide.  Mr. Olive noted the housing shortage is acute.   
 
Doug Fox, of 43 Mark Tree Road and Precinct F, noted the traffic study has been pieced together.  Traffic is a big 
issue.  The study from 2019 showed a decrease.  He asked if the 2015 versus the 2019 study is apples to apples.  It 
does not jive that it went down.  He wants to make sure they are really looking at that intersection.  Ms. Brown 
stated the 2015 study was done during the 128 widening project, when ramps were closed, and traffic diverted.  
Most traffic on Gould was similar from 2015 to 2019.  The majority of the reduction was on and off Hunting Road.  
There is an ongoing project by Mass DOT to construct improvements at the Highland and Gould intersection.  She 
assumed those would be in place when this area gets developed.   
 
Joni Schockett, of 174 Evelyn Road, stated a concern raised at the Heights meeting was green space.  She did not 
hear anything about that.  She noted traffic is always worse than studies show.  She asked if there was any way to 
mitigate traffic on side streets when this is up and running.  Mr. Block stated when a project comes before the Board 
a study will be done then and will be looked at very closely.  There will also be meetings.  Ms. McKnight clarified 
there was green space shown on the slides.  
 
Ms. Espada stated 20% of the site has to be green space. It could be one area or spread out.   
 
Rachel Green, of 55 Sargent Street, stated she supports as much affordable housing as possible in Needham for 
racial equity and economic diversity.  She feels some apartment complexes do not fit the aesthetics of Needham.  
She noted modern developers do try to keep design and aesthetics in mind.  She thanked the Board for having the 
meeting.   
 
Leigh Doukas, of 29 Tower Avenue, asked if they were looking to 12% affordable housing rather than the 20% 
required by 40Bs.  Ms. Newman stated 12.5% is the standard Needham has adopted.  She has carried that standard 
forward.  The Board is looking to see if there should be a revision to our Zoning By-lawthe zoning to make it that 
standard a requirement across all districts.  Ms. Cooley clarified that the tTown has met its 40B threshold. 
 



Planning Board Community Meeting Minutes February 3, 2021    5 

Oscar Mertz, of 67 Rybury Hillway, thanked the Board for continuing to review this site.  A new version of this site 
would be welcome.  Studio Enee did a great job helping them see that.  This is very helpful and Mixed Use makes 
sense.  Housing is needed for Needham and a friendly 40B would be great here.  He commented there is nothing 
better than green space and he feels the Board should require some green space to be a benefit to the public.  He 
suggested a density of 1.35 be made as of right and special permit density be allowed to go higher.  This is a big 
site and there are a lot of opportunities here. 
 
Wendy Blom, of 89 Parish Road, is in favor of as much residential as possible and to create as much affordable 
housing as possible.  The town needs some racial diversity.  She stated if there is housing the town should do some 
remedies to past affronts to African American families.   
 
Noah Mertz, of 67 Rybury Hillway, supports an FAR of 1.35 and higher.  Maximizing density and affordable 
housing possibilities can right the wrongs of history.  Lexington recently adopted a resolution that racism is a public 
health crisis.  He would like to see inclusionary zoning in other parts of town also.   
 
Ellen Fine, of Greendale Avenue, stated her family came in the 50s.  Her parents would be upset by Needham today 
which has become for the wealthy, by the wealthy.  She would suggest taking a step back and thinking about 
development as a community rather than the highest bidder.  How long would construction be?  She has been back 
8 years and construction has been all around her.  She asked why not think about an art center, community center 
or theater.  Bring it back to the Town. Why not indoor growing space?  She wants green space and not just fake 
sod.  She wants real trees.  The town should look at solar.  She suggested reusing the existing Muzi building by 
looking at tiny housing.  She asked what happens to Channel 5 which has been here 40 to 50 years. The Board needs 
to rethink this.  We need to care for the earth and care for the people and the fair share. 
 
 
 
Holly Charbonner, of 94 Sachem Road, thanked Ellen Fine for her comments.  She asked if the new zoning would 
include energy efficiency requirements.   
 
Artie Crocker, of 14 Fairlawn Street, noted the perimeter is showing one option for housing.  Is that because housing 
would be the only thing allowed on the perimeter?  Mr. Block stated that was just a sample.  Mr. Crocker referred 
to Wingate and noted it is not 3 stories high. Wingate is 2½ stories and is not representative of the heights on Gould 
Street.  This needs to be looked at.  He does not favor the proposal of having buildings there, at the gateway, right 
against the road.  He is not happy with what he has seen.   
 
Joan Berlin, of 67 Parker Road, asked if the people who did the traffic study looked back at projections to see how 
close they have been.  She noted the climate will be impacted with all of the additional cars in Needham.   
 
Judy Pelletier, of 107 Gould Street, asked if there was any way to reconsider the amount of the site that could be 
developed for retail. There needs to be walkable amenities in that part of town.  She feels retail would help spread 
traffic out throughout the day.  She noted traffic along Central Avenue, especially down to the light at Chestnut 
Street, needs to be considered especially during construction to prevent backups. 
 
Adam Cole, of Hillcrest Road, is in favor of a sport’s complex idea.  He feels 40% of residents could benefit.  The 
initial zoning seems an athletic facility is allowed by right.  Why was it changed to a special permit?   
 
Michael Reddy, of 69 Melrose Avenue, echoed Ms. Fine’s comments.  The Planning Board is taking a reactive 
approach to what developers say.  He feels the railroad right of way could be used.  He asked what the Planning 
Board and Select Board have been doing to considerlevel the use of the railroad right of way like Newton did.   
 
Paula Jacobson, who operates the Charles River YMCA, appreciates the tTowns efforts to bring new uses.  The 
YMCA has been in Needham for 140 years and is a partner to the health and well being of the citizens.  Many desire 
to have a recreational facility in town.  She would be willing to work with any developer.   
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Mr. Block asked everybody to send comments or questions to planning@needhamma.gov.  He thanked all for their 
comments and suggestions.  He noted the Planning Board will post the presentation and materials on the website.  
There will be a public hearing on 3/16/21.  The By-Law will be published prior to that meeting.  The Zoning By-
Law will go to Town Meeting this spring.  He thanked Ms. Espada, Ms. Brown and Ms. Cooley as well as Ms. 
Newman, Ms. Clee and Mr. Hutchinson. 
 
Upon a motion made by Mr. Alpert, and seconded by Mr. Owens, it was by a roll call vote of the four members 
present unanimously: 
VOTED: to adjourn the meeting at 8:55 p.m. 
 
Respectfully submitted, 
Donna J. Kalinowski, Notetaker 
 
 
 
_______________________________ 
Paul Alpert, Vice-Chairman and Clerk 
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